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SUBSTANTIAL GROWTH OF THE AMERICAN BANKERS 
ASSOCIATION. 


The annual report of Colonel Fred. E. Farnsworth, General Secze- 
tary of the American Bankers Association, is a highly interesting docu- 
ment, showing plainly and clearly the splendid growth of the association 
during the forty-four yeavs of its existence. In 1885, ten years after 
the organization was effected, it had a membership of 1,395, and the 
annual dues amounted to $10,940. In 1919 the membership was re- 
ported as having reached a total of 20,214, with dues amounting to 
$409,380. 

To the careful observer of the vast amount of information con- 
tained in the report its most impoztant feature is the increase in mem- 
bership and dues in the past twelve years, or since the executive man- 
agement came into the hands of the present General Secretary. Of 
course these facts are passed by in the report without a hint of their 
existence, but to the real loyal members of the association they are too 
important to go unnoticed. In 1907 the membership was 9,251 and the 
dues collected were $150,795, while in 1919 both totals had consider- 
ably more than doubled. In other words, a net gain of 10,963 mem- 
bers was made in the twelve years and the volume of dues received an 
addition of $258,405. 

These figures simply emphasize the fact that the association knew 
its business in 1907 when it chose a General Secretary, and it has since 
continued in that same happy frame of mind. 

Since the above was put in type the news is received that 
Colonel Farnsworth has resigned as General Secretary. This is 
indeed regrettable, especially in the light of the above facts. 

But it is no time for repining or regretting by the membership 
or its friends. The question is, who can best fill the vacated posi- 
tion? The modest though emphatic suggestion of the Banking Law 
Journal is George E. Allen, who has for many years been in the 
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employ of the Association as Secretary of the State Bank Section 
and Education Director of the American Institute of Banking. The 
strongest thing that can be said in his favor in this connection is 
that his experience in Association work has conclusively proved his 
ability to efficiently and satisfactorily fill the position of General 
Secretary of the American Bankers Association. Nothing stronger 
can be uttered in behalf of any other man who may be presented. 


THE BANK OF NORTH DAKOTA. 


Among the unique institutions established by the 1919 Legislative 
Assembly of North Dakota, under the guidance of the National Non- 
Partisan League, one which stands out prominently is the Bank of 
North Dakota. This bank is owned, managed, operated and controlled 
by the State of North Dakota. It has been mentioned recently in the 
daily newspapers in connection with the closing of the Scandinavian- 
American Bank of Fargo. 

The bank, which is located in Bismarck and has a capital of $2,000,- 
000, came into existence through amendments to the State Constitution, 
authorizing a bond issue of $2,000,000, providing for public ownership 
and establishing the initiative and referendum. After the necessary 
amendments to the Constitution had been passed, the legislature enacted 
the statute under which the bank is organized. 

Section 1 of the statute provides: “For the purpose of promoting 
and encouraging agriculture, commerce and industry, the State of North 
Dakota shall engage in the business of banking and for that purpose 
shall and does hereby establish a system of banking, owned, controlled 
and operated by it, under the name of the Bank of North Dakota.” 

In the bank is required to be deposited all state, county, township, 
municipal and school district funds and funds of penal, educational and 
industrial institutions. It may make loans to counties, cities, or political 
subdivisions of the state or to state or national banks, but it may not loan 
or give its credit to any individual, association or private corporation, 
except that it may make loans to an individual, association or private 
corporation secured by duly recorded first mortgages on real estate 
in the State of North Dakota, in amounts not to exceed one-half of the 
value of the security, and it may loan upon warehouse receipts, issued 
by the Industrial Commission or by any licensed warehouse within 
the state in amounts not to exceed 90 per cent of the value of the com- 
modities evidenced thereby. It may not loan, however, upon real 
estate more than 30 per cent of its capital, nor 25 per cent of its de- 
posits. 

The bank may receive deposits from any source and all such de- 
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posits are exempted from state, county and municipal taxation. All 
checks or other items of exchange, sent by the bank to any “state bank 
or banking associations in North Dakota,” must be remitted for at par. 
There is nothing in the statute creating the bank which requires it to 
maintain any reserve. 

Mr. Frank E. Packard, an Assistant Attorney General of North 
Dakota is quoted as having stated that this unusual bank “can loan out 
all of its money and keep nothing to pay its depositors,” and that it 
“can loan all of its funds to one individual.” 

After the bonds, provided for in the amendment to the State Con- 
stitution, had been executed by the Governor and the State Treasurer, 
they were presented to the Secretary of State for the purpose of at- 
testation and certification. The Secretary refused to attest and certify 
the entire issue of $2,000,000 on the ground that there was already an 
existing bonded indebtedness of $412,000, which amount he contended 
should be deducted from the $2,000,000. He was ready to attest $1,- 
588,000 of the bonds, but no more. A mandamus proceeding was ac- 
cordingly instituted to compel the Secretary to act and the Supreme 
Court decided that the Constitutional amendment authorized the issu- 
ance of a two million dollar bond issue, exclusive and apart from the 
State’s existing debt. The writ of mandamus was granted. 

In an opinion, written by Judge Robinson, are found some inter- 
esting remarks concerning North Dakota’s novel financial enterprise. 


After referring to the Constitutional amendments, already mentioned, 
Judge Robinson says: 


“Under those amendments the state is free to issue bonds and to 
pursue any industry. The bonding amendment is broad and liberal, 
and not in any way narrow or contracted. It relates wholly to the fu- 
ture, and not to the -? It declares that the state may issue bonds, 
and then it imposes the limitations, which are that all bonds in excess 
of $2,000,000 shall be secured, the manifest purpose of which was to 
authorize the several bond issues regardless of any prior indebtedness. 
In construing a remedial statute, we must consider the old law, the mis- 
chief, and the remedy. Under the old law the state was prohibited 
from engaging in any industry or enterprise, and accordingly the 
power to contract debts was limited to the small sum of $200,000, but 
under the new amendment the old limitations and hamperments are no 
more. Now the state and any county or city may engage in. any indus- 
try, enterprise, and business. And as no limitations are placed on the 
manner of doing any business, of course the state may adopt the usual 
business methods, which include the borrowing of money and the ada 
tation of means to ends. The amendments which permit and invite 
state, which make it the duty of the state to engage in business and 
enterprises, must be liberally construed altogether,.so as to impose no 
handicaps on the state. It must be entirely free to adopt every means 
and method which may be necessary to business success. The state and 
the several counties and cities are public corporations, with large capital 
and credit. Thus far they have existed as big:nurslings by pursuing the 





736 THE BANKING LAW JOURNAL 


feudal system of levying taxes on the people and then squandering the 
public money. Now the public corporations are invited to do business 
and to make their own expenses and a profit for the citizens or stock- 
holders the same as all private corporations do. With all its capital and 
credit, if the state cannot learn to make its own expenses and a profit 
for its citizens, it does not deserve to exist. At the next election there 
should be submitted a constitutional amendment, prohibiting all further 
taxation, except it becomes necessary for the payment of the bonds. It 
is high time for the people to throw off the yoke of bondage and feudal- 
ism. Hence we conclude that it is the duty of the Secretary of State 
to sign and certify the state bank bonds to the amount of $2,000,000.” 


—_——_¢—____-_ 


PROTECTION AGAINST LIABILITY IN COLLECTING 
CHECKS. 


In the collection of checks it is worth while for a bank to take pre- 
cautions to guard against liability where it can. When checks are sent 
forward for collection, the forwarding bank is sometimes held respon- 
sible for the negligence of some bank subsequently handling the check, 
if that negligence results in a failure to collect the check. One method 
of getting around this liability is brought out in the case of Farmers’ 
State Bank of Des Lacs v. Union National Bank of Minot, recently 
decided by the Supreme Court of North Dakota and published among 
the legal decisions herein. 

The form of protection, which the bank adopted in this case, was a 
stipulation, printed upon the slips which is used to acknowledge checks 
received for collection, reading as follows: 


“All items (except checks on us) are credited subject to payment. 
For the collection of all items outside of the city we will observe due 
diligence in endeavoring to select responsible agents, but will not be 
liable in case of their failure or negligence, nor for the loss of items 
in the mail, nor for employing a circuituous route of collection, nor for 
sending direct to the bank upon which the item is drawn.” 


The plaintiff bank sent a check to the defendant bank for collec- 
tion. The defendant acknowledged the check on a form which had 
the above stipulation printed on it. The defendant bank sent the check 
to its correspondent. That bank sent it forward and it eventually 
came to the hands of a bank in Minneapolis. That bank claimed that 
it sent the check to the bank on which it was drawn. The latter ad- 
mitted receiving a remittance letter, but claimed that the check was not 
enclosed in the letter. If the check had been in the letter it would 
have been paid. But later, on the day on which the remittance letter 
was received the drawer of the check withdrew his funds and the check 
was never collected.. The plaintiff had to make good to the depositor 
of the check and it then brought this action against the defendant. 
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The court calls attention to the two rules in this country with refer- 
ence to the liability of a bank for negligence on the part of its cor- 
respondents in collecting checks. One of the rules is known as the 
“New York Rule,” under which the first bank is responsible for the 
conduct of its correspondents, as fully as though it had performed the 
entire service itself. This rule is followed in Florida, Georgia, Kan- 
sas, Michigan, Minnesota, Montana, New Jersey, Ohio and Texas. 
The other rule, known as the “Massachusetts Rule,” makes the initial 
bank liable only for its own negligence, so long as it uses due care in 
the selection of proper sub-agents. This rule is followed in Connect- 
icut, Illinois, Indiana, Iowa, Kentucky, Maryland, Missouri, Nebraska, 
North Carolina, Tennessee and Wisconsin. 

The question apparently has not been decided in North Dakota. 
But the court held that it was unnecessary for it to adopt either rule in 
order to fix the liability of the defendant in this case. The reason is 
that both rules recognize that the liability may be limited by contract. 
And the defendant here had limited its liability by the stipulation 
printed upon its acknowledgment forms. 


BANK CHECK PAYABLE AFTER DRAWER’S DEATH. 


The following instrument is involved in Keeler v. Hile’s Estate, a 
Nebraska decision, published on a subsequent page: 


“Gothenburg, Neb., Dec. 21, 1914. 
“Bank of Brady: One day after my death pay $5,000 to my sister, 
F. E. Keeler. Five thousand and no/100. 
J. W. Hires.” 


After the death of the drawer the instrument was presented as a 
claim against the estate and it was allowed by the Court. Strictly 
speaking the instrument is not a check, because a check is defined by 
the Negotiable Instruments Law as “a bill of exchange, drawn on a 
bank, payable on demand.” But it is none the less a bill of exchange 
and can be recovered on as such. 

The principal objection raised against the instrument was that it was 
void as an attempted testamentary disposition; that is it undertook to 
make a gift which would take effect only upon the death of: the donor. 
This of course: can be accomplished’ only by means: of. a. will executed 
in conformity with the statute regulating such instruments. The ob- 
jection, in this instance, was met by the fact that the check was not a 
gift but was delivered to the payee in consideration for services ren- 
dered by, her to the drawer. 
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NOTE GIVEN IN POPULARITY CONTEST. 


When promissory notes are obtained in a shady transaction, that 
is under such circumstances of fraud that the payee would not be 
permitted to enforce them against the maker, one method of realizing 
on the notes is to transfer them to a third party. If the transfer is 
before maturity and for value and the third party makes the purchase 
in good faith and without notice of the fraud, he is a holder in due 
course and can recover on the notes against the maker, notwithstanding 
any defense which the maker might have as against the payee. 

The case of Harrison v. Perry, recently decided by the Court of 
Appeals of Kentucky, is one in which notes obtained in a fraudulent 
transaction were transferred to a third party, who then brought suit on 
the notes. It was decided that he was not a holder in due course and 
could not recover. The opinion of the court is published in this issue 
among the legal decisions. 

Incidentally the decision throws considerable light on the inner opera- 
tions of a so-called popularity contest. A popularity contest, of the 
species involved in this case, is a plan by which a merchant permits 
purchasers of his wares to cast votes for the most popular young lady 
* in the locality. The winners’of the contest are given prizes. The mer- 
chant increases his business and the company which puts the plan 
into operation sells the prizes to the merchant and charges him for 
its services is staging the contest and showing him how to run it. 

In the present instance the merchant gave the contest company 
his note for $560, payable in four equal, monthly installments. In con- 
sideration for the note the company, among other things, agreed to de- 
liver to the merchant a piano, which would be the prize for the most 
popular contestant. The company represented this piano to be worth 
$400 ; on the trial the merchant testified that it was not worth more than 
$75 or $80. 

The court’s conclusion that the scheme was fraudulent was based 
largely on a circular, which the company sent to the merchant, explain- 
ing to him the most effective methods of securing a sufficient number 
of candidates to make his popularity contest a success. 

In the first place the circlular warned him against expecting candi- 
dates to enter the contest of their own free will or waiting for their 
friends to nominate them. “The best way to secure a list of candi- 
dates,” said the circular, “lies in nominating them yourself.” It advised 
the merchant to sit down and make out a list of forty or fifty of the 
most active and energetic young ladies he could think of. 

The circular then continued as follows: “Write each name on a 
ballot and drop'in the ballot box where it will be found and counted 
by the judges at the first counting of the ballots. The young ladies 
will then be listed as candidates. Immediately ‘after the first- counting 
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of votes write each young lady a short note, copy in our General In- 
structions, advising her that she has been nominated in the race and 
that she has a thousand votes to her credit. Request her to call at the 
store, see the prizes and learn full particulars concerning the race. 

“Don’t make the mistake of going around and asking the candi- 
dates if they desire to enter. Many of them would refuse, simply be- 
cause they would not have the determination necessary. On the other 
hand, if you take matters into your own hands and nominate these 
gitls many of them will get out and hustle who would otherwise never 
have taken interest in the contest.” 

“In our judgment,” said the Court, “the contest in the present 
suit is a fraud on the public and violates good morals.” ‘This made 
it necessary for the person to whom the contest company had trans- 
ferred the note to prove that he took it before maturity, for value and 
without notice of the fraudulent circumstances which gave it inception. 
He was unable to meet this test. There was much in his testimony that 
indicated bad faith on his part. For instance it appeared that he was 
a public accountant and had audited the books of the contest company 
for years. He knew that the company had previously been involved 
in litigation over its paper. He could not give the exact date when 
he came into possession of the note and could not remember whether 
he paid for it with cash or by check. Taking everything into considera- 
tion the Court decided that he was not a bona fide holder and that the 
merchant was not liable on the note. 


DIGEST OF JUDGE PATON’S OPINIONS 


The American Bankers’ Association has issued a Digest which 
covers 1,350 of the legal opinions rendered by General Counsel 
Thomas B. Paton in the eleven years of his incumbency of office. 
The book is valuable because it covers such a wide range of sub- 
jects—subjects which came to him through practical inquiries by 
members of the Association who were troubled with legal problems. 
The work of carefully and conscientiously answering so many in- 
quiries involving as it did such exhaustive research and judicial 
treatment, is enough to establish the importance of the department 
of General Counsel, and the fact that it is appreciated is manifested 
in the manner in which the inquiries keep Judge Paton “everlastingly 
at it.” Up to the present time his life has been a busy one, and he 
appears good for many more years of usefulness yet to come. The 
work of digesting the opinions was ably performed by Captain 
Thomas B. Paton, Jr. 





NATIONAL BANK LIABLE ON GUARANTY. 


Ellis v. Citizens’ National Bank of Portales, Supreme Court of New Mexico, 
July 8, 1919. 183 Pac. Rep. 34. 


A national bank has no power to become surety or guarantor of 
the obligation of another person. A national bank, however, has 
the power to borrow money and is liable for the money borrowed, 
no matter what form the obligation takes. In this case a person 
was indebted to a national bank and was unable to pay. The bank 
put him forward as a borrower and gave him a letter guaranteeing 
the repayment of the loan made to him. The proceeds of the loan 
were all received by the bank. In these circumstances it was held 
oa the bank was liable on the guaranty to the person who made 
the loan. 


Appeal from District Court, Roosevelt County; Richardson, Judge. 

Action by John Ellis and William I. Shriver, joint administrators 
of the estate of George Ellis, deceased, against the Citizens’ National 
Bank of Portales, New Mexico. Judgment for defendant dismissing 
the complaint and plaintiffs appeal. Reversed and remanded with di- 
rection to enter judgment for plaintiffs. 

George L. Reese and James A. Hall, both of Portales, for appel- 
lants. 

Reid, Hervey & Iden, of Roswell, and T. E. Mears, of Portales, for 
appellee. 
ig a eter 

740 





THE BANKING LAW, JOURNAL 741 


ROBERTS, J. Only a brief statement of the facts in this case 
will be necessary, in view of the full statement made in the case of 
Ellis v. Stone, 21 N. M. 730, 158 Pac. 480, L. R. A. 1916F, 1228. 
That cause of action was instituted against Lula Stone, executrix of the 
estate of James P. Stone, deceased, upon a guaranty of a loan made by 
Ellis to W. W. Humble. The letter relied upon as constituting the 
guaranty is set out in full in the reported case. It is there held that 
the letter constituted a guaranty, but further held that it was not the 
individual undertaking of Stone; consequently, it would necessarily fol- 
low that it was the undertaking of the bank. This cause of action was 
instituted against the bank by the administrators of the estate of Ellis 
to recover on the guaranty. The bank received all the benefits from 
the loan, Humble getting no money, but simply receiving credit on the 
past-due note which he owed the bank. 

The appellee bank answered the complaint, alleging that the guar- 
anty was beyond the power of the bank and ultra vires, admitting that 
the complaint stated a cause of action in the alternative for money had 
and received, but as to this cause of action pleaded the statute of limi- 
tations. The court held that the suit could not be maintained upon the 
guaranty, and that as to the action for money had and received the 
statute of limitations had run. Judgment was entered for the appellee, 
dismissing the complaint. 

If the suit can be maintained upon the written guaranty, concededly 
the statute has not run against the cause of action. On the other hand, 
if no cause of action is sustainable on the written guaranty, the statute 
has run against the action for money had and received. This, there- 
fore, presents the only real question for determination in the case. 

On behalf of appellee it is contended that a contract of guaranty of 
the paper of a third person, to which a national bank holds no title, 
and concerning which the contract of guaranty is not necessary or in- 
cidental to the transfer of title to the instrument, is beyond the powers 
of the bank, as conferred by the National Banking Act (Act. Cong. 
June 3, 1864, c. 106, 13 Stat. 99), is ultra vires, and no suit can be 
maintained upon any such guaranty, and that in no case is the bank 
estopped from pleading its ultra vires to any suit brought thereon. The 
section of the National Banking Act defining the powers of national 
banks is as follows: 


“To exercise by its board of directors, or duly authorized officers 
or agents, subject to law, all such incidental powers as shall be necessary 
to carry on the business of banking; by discounting and negotiating 

romissory notes, drafts, bills of exchange, and other evidence of debt; 
receiving deposits; by buying and selling exchange, coin and bullion; 
by loaning money on personal security; and by obtaining, issuing, and 
circulating notes according to the provisions of this title.” Section 8 (1 
U. S. Compiled Statutes, § 9661). 
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Many authorities are cited by appellee holding that a national bank 
has no power to guarantee the debt of another, and that its act in so 
doing is ultra vires, when such loan is for the benefit of a third person, 
and that the bank is not estopped from setting up the ultra vires char- 
acter of the act, even though the contract has been executed on the part 
of the party receiving such guaranty. Bowen v. Needles National 
Bank, 94 Fed. 925, 36 C. C. A. 553; Commercial National Bank et al. v. 
Pirie, 82 Fed. 799, 27 C. C. A. 171, 49 U. S. App. 596; First National 
Bank of Moscow v. American National Bank of Kansas City, Mo., 173 
Mo. 153, 72 S. W. 1059; California National Bank v. Kennedy, 167 
U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 198; Merchants’ Bank of Valdosta 
v. Baird, 160 Fed. 642, 90 C. C. A. 338, 17 L. R. A. (N. S.) 526; 
Fidelity & Deposit Co. v. National Bank, 48 Tex. Civ. App. 301, 106 
S. W. 782; Norton v. Derry National Bank, 61 N. H. 589, 60 Am. Rep. 
334; Citizens’ Central National Bank v. Appleton, 216 U. S. 196, 30 
Sup. Ct. 364, 54 L. Ed. 443; Rankin v. Emigh, 218 U. S. 27, 30 Sup. 
Ct. 672, 54 L. Ed. 915. 

It is beyond question that the cases referred to sustain the conten- 
tion of appellee, and many other cases might be cited to the same effect, 
but these cases do not reach the point involved in this case, and are dis- 
tinguishable in this: In all these cases the bank did not receive the pzo- 
ceeds obtained in the transaction in which the guaranty was given. 
Consequently, a national bank being precluded from loaning its credit to 
another, its attempt to do so is beyond its powez. 

That a national bank has the power to borrow money is not ques- 
tioned, and is liable in an action for money so borrowed, whatever may 
be the nature of the obligation given for the loan. The question always 
is, “Was it a loan to the bank and did it receive the benefits ?” 

In the present case all the benefits of the transaction accrued to the 
bank. Stripped of form, the transaction was simply this: The bank 
was hard pressed for money. Humble owed it past-due obligations which 
he was unable to meet. It put him forward as a borrower for the pur- 
pose of procuring money, and gave a written guaranty for the repay- 
ment of the loan to be made to Humble. The proceeds of the loan 
were all received by the bank and converted to its use. Under such 
circumstances we think, beyond question, that the contract was not 
ultra vires, and that the bank is liable on the same. The case of Peo- 
ple’s Bank of Belleville v. Manufacturers’ National Bank of Chicago, 
101 U. S. 181, 25 L. Ed. 907, while not exactly on all fours with the 
present case, clearly demonstrates, in our judgment, the liability of the 
bank on the guaranty in question here. The only difference between the 
two cases being that in the People’s Bank of Belleville v. Manufacturers’ 
National Bank of Chicago the notes in question passed through the 

- bank. The court said: 
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“A few remarks will suffice to give our view of the law touching 
the rights of the parties. 

“The National Banking Act (13 Stat. at L. 99; R. S. § 5136 
[U. S. Comp. St. § 9661]) gives to every bank created under it the 
right ‘to exercise by its board of directors, or duly authorized agents, 
all such incidental powers as shall be necessary to carry on the business 
of banking, by discounting and negotiating promissory notes, drafts, 
bills of exchange, and other evidences a debt, by receiving deposits,’ 
etc. Nothing in the act explains or qualifies the terms italicized. To 
hand over with an indorsement and guaranty is one of the commonest 
modes of transferring the securities named. Undoubtedly, a bank might 
endorse, ‘waiving demand and notice,’ and would be bound accordingly. 
A guaranty is a less.onerous and stringent contract than that created 
by such an indorsement. We see no reason to doubt that, under the 
circumstances of this case, it was competent for the defendant to give 
the guaranty here in question. It is to be presumed the vice president 
had rightfully the power he assumed to exercise, and the defendant is 
estopped to deny it. Where one or two innocent parties must suffer 
for the wrongful act of a third, he who gave the power to do the 
wrong must bear the burden of the consequences. 

“The doctrine of ultra vires has no application in cases like this. 
Merch. Bk. v. St. Bk., 10 Wall, [77 U. S.] [19 L. Ed. 1008]. 

“All the parties engaged in the transaction and the privies were 
agents of the defendant. If there were any defect of authority on 
their part, the retention and enjoyment of the proceeds of the trans- 
action by their principal constituted an acquiescence as effectual as 
would have been the most formal authorization in advance, or the 
most formal ratification afterwards. These facts conclude the defend- 
ant from resisting the demand of the plaintiff. Whart. Ag. § 89; Big., 
Estop. 423; R. R. Co. v. Howard, 7 Wall. [74 U. S.] 392 [19 L. Bd. 
117]; Kelsey v. Bk., 69 Pa. 426; Steamboat Co. v. McCutchen, 13 Pa. 
13. A different result would be a reproach to our jurisprudence. 

“Whether, if the guaranty were void, the fund received by the de- 
fendant as its consideration moving from the plaintiff could recov- 
ered back in this action upon the common count is a point which we do 
not find it necessary to consider. See U. S. v. Bk., 96 U. S. 33 [24 
L. Ed. 647].” 


Other cases following and approving the rule are Davenport v. 
Stone, 104 Mich. 527, 62 N. W. 722, 53 Am. St. Rep. 467; Auten v. 
U. S. National Bank, 174 U. S. 148, 19 Sup. Ct. 628, 43 L. Ed. 920; 
Thomas v. City National Bank of Hastings, 40 Neb. 505, 58 N. W. 943, 
24 L. R. A. 263; Cochran v. U. S., 157 U. S. 297, 15 Sup. Ct. 628, 39 
L. Ed. 704; Creditors’ Claim & Adjustment Co. v. Northwestern Loan 
& Trust Co., 81 Wash. 247, 142 Pac. 670. The case of Appleton v. 
Citizens’ Central National Bank, 190 N. Y. 417, 83 N. E. 470, 32 L. R. 
A. (N. S.) 543, Id., 216 U. S. 196, 30 Sup. Ct. 364, 54 L. Ed. 443, is 
very instructive. 

It is true in this case the Supreme Court of the United States sus- 
tained a recovery upon the theory of money had and received, but the 
guaranteeing bank did not receive all the proceeds of the loan, and a 
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recovery was allowed to the extent of the money which went to the 
credit of the bank. The court refused to pass upon the question as to 
whether the suit could have been maintained upon the contract. The 
Court of Appeals of New York used this significant language: 


“The plaintiff has been defeated on the theory that the execution 
of the guaranty by the defendant bank was ultra vires, and not binding 
upon it; and upon this ground the judgments below are sought to be 
sustained. Had the guaranty been limited to the amount which the 
bank, under its agreement with Samuels, was to receive out of the loan, 
we should be entirely clear that it was within the legitimate powers of 
the bank under the decisions of the Supreme Court of the United States, 
in People’s Bank v. Manufacturers’ Nat. Bank, 101 U. S. 181, 25 L. Ed. 
907; Cochran v. United States, 157 U. S. 286, 15 Sup. Ct. 628, 39 L. 
Ed. 704. It was there held that a contract of guaranty of paper held 
by it was within the implied powers of a national bank, and this though, 
as in the later of the cases cited, the note was not made to the guar- 
anteeing bank, but directly to the order of another bank to which the 
guaranty was made. We think, however, that the defendant’s power 
to guarantee was limited by the extent of its interest in the subject-mat- 
ter of the guaranty. To allow a bank to guarantee the payment by one 
of its debtors of a larger sum, in order that the bank might receive or 
retrieve a lesser sum, would be to permit it to enter upon every hazard- 
ous speculation, and authorize very wild and unsafe banking. The 
learned counsel for the appellant frankly conceded on the argument that 
a recovery should be limited to the amount received by the defendant. 
It is insisted, however, that the contract of guaranty must be deemed 
either good or bad as an entirety, and cannot be upheld in part and 
rejected in part. I am not willing to concede this claim; but it is un- 
necessary to discuss it, for its determination is not necessary to the 
decision of the case.” 


A very instructive note follows the case of Creditors’ Claim, etc., 
Co. v. Northwestern Loan, etc., Co., Ann. Cas. 1916 D, p. 551. 

For the reasons stated, we conclude that the contract of guaranty 
was not ultra vires, and this suit could not be maintained thereon. This 
being true, it follows that the trial court was in error in holding that 
the action could only be maintained for money had and received, and 
that the statute of limitations had run against the same. The judg- 
ment of the district court will therefore be reversed, and the cause re- 
manded, with instructions to enter judgment for the appellant for the 
amount found to be due; and it is so ordered. 


HANNA, C. J., and PARKER, J., concur. 

On. Motion for Rehearing. 

ROBERTS, J. Appellee has filed a motion for rehearing in which 
he contends: First, that the opinion of this court is contrary. to the 
decisions of the federal courts, construing the National Bank Act. As 
to this proposition it is sufficient to say that we are satisfied with the 
original opinion. 
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The second proposition urged is that the evidence in the record as 
to whether appellant relied upon the guaranty of the bank is conflicting ; 
that the court made no finding upon this proposition, but as judgment 
was entered for appellee, it is to be presumed that this question was 
resolved against appellant, and that by reason of the record the decision 
by this court is in conflict with the case of Dailey v. Foster, 17 N. M. 
654, 134 Pac. 206, to the effect that in case of special findings silence 
upon a material point must be regarded as a finding against the party 
having the burden of proof. Appellee, however, is precluded from 
raising this contention on rehearing. In its original brief, it presented 
but three questions for the consideration of the court, which were stated 
as follows: 

First, the instrument in question is not a guaranty; second, the 
instrument, if a guaranty of the bank, is ultra vires; third, the statute 
of limitations has barred any action by the plaintiff for money had and 
received. 

[3] The uniform rule in appellate courts is that a party must 
present all questions in his original brief, which he desires the court to 
consider, and he will not be permitted to present new points in a pe- 
tition for rehearing. Elliott on Appellate Procedure, § 557. 

In the case of Literary Society v. Garcia, 18 N. M. 318, 136 Pac. 
858, this court refused to consider on rehearing the question as to 
whether appellants waived their objection to the amended complaint by 
filing an answer to it because the point had not been raised on the first 
hearing of the case. 

In the case of Dow v. Irwin, 21 N. M. 576, 157 Pac. 490, L. R. A. 
1916E, 1153 appellee attempted to raise a new question in his motion 
for a rehearing. The court said: 


“In civil cases it is a well-recognized rule that questions not ad- 
vanced on the original hearing will not be considered on the petition for 
a rehearing.” 


In the case of State v. Williams, 22 N. M. 337, 161 Pac. 334, and 
State v. McKnight, 21 N. M. 14, 153 Pac. 76, it was held that the ap- 
pellant could not raise on motion for rehearing new questions not 
presented in his original brief. 

In 4 C. J. p. 633, it is said: 


“The mere fact that the court has overlooked certain point 
presented by the record is not sufficient to authorize a rehearing, how- 
ever, unless it further appears that its attention was called to the point 
in question by the briefs or arguments of counsel.” 


In the original opinion filed in this case there certainly is no legal 
principle enunciated which conflicts in any way with the case of Dailey 
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v. Foster. Appellee brings forward for consideration a portion of the 
record not called to the attention of the court in its original brief, and 
asks the court at this time to consider this question and to deny 
the relief awarded appellant. Under all the authorities the question is 
not available on rehearing. 

For the reasons stated, the motion for rehearing will be denied; 
and it is so ordered. 


DRAWING CHECK AGAINST INSUFFICIENT 
FUNDS. 


People v. Patterson, California District Court of Appeal, June 30, 1919. 
183 Pac. Rep. 209. 


In a criminal prosecution under the California statute, for is- 
suing a check on a bank against insufficient funds, the fact that the 
bank is a corporation may be proved by verbal testimony. 


Appeal from Superior Court, Sacramento County; Malcolm C. 
Glenn, Judge. 

B. C. Patterson was convicted of drawing a check upon a bank 
in which he had insufficient funds, and he appeals. Affirmed. 

Charles L. Gilmore, of Sacramento, for appellant. 

U. S. Webb, Atty. Gen., and J. Chas. Jones, Deputy Atty. Gen., 
for the People. 

BURNETT, J. Defendant was charged by information with the 
crime of uttering and delivering a certain bank check for $15 to one 
George Carlton; it being alleged that the check was drawn November 
11, 1918, upon the California National Bank of Sacramento, a banking 
corporation existing under the laws of the United States, and that at 
the time of the uttering of said check defendant had neither funds 
nor credit in said bank. 


No attack is made upon the information, the instructions, or any 
of the rulings of the court. The only contention is that the evidence 
is insufficient to support the verdict in two particulars; that is, as to 
the bank being a corporation, and that defendant had insufficient funds 
in the bank at or about the time the check was uttered and presented 
for payment. Appellant is, however, totally in error in this contention, 
as will be seen from the following quotation from the testimony of 
Charles S. King, the assistant cashier of the California National Bank 
of Sacramento: 

(Second Edition), § 220. ™ oe ee ee 
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“Q. The California National Bank of Sacramento is a corporation 
organizéd and existing under the laws of the United States? A. Yes, 
sir. Q. And it has its principal place of business in the City of Sacra- 
mento, state of California? A. Yes, sir.” 


After stating how long he had been assitant cashier of said insti- 
tuition and that an account was opened with B. C. Patterson on October 
16, 1918, with a deposit of $20 to his credit, and that the largest balance 
he had to his credit during November and December, 1918, was $3, he 
further testified that at no time during the said month of November 
did the defendant have any arrangements with the bank for credit. 

But appellant contends that said evidence was incompetent, es- 
pecially as to the incorporation of the bank; the claim being that the 
articles of incorporation should have been introduced. As to this, 
it may be said in the first place that no objection was made to the 
introduction of the evidence, and it is now too late to urge the point. 
Again, in such cases it is sufficient to prove the de facto existence of the 
corporation, and its corporate character may also be proved by parol. 

In People v. Barric, 49 Cal. 342, the defendant was convicted of 
stealing certain property of a corporation, and the Supreme Court said: 


“The prosecution proved by the witness Rondel that the company 
known by the name given in the indictment was a corporation de facto, 
doing business as such. This was sufficient. People v. Frank, 28 Cal. 
507 ; People v. Hughes, 29 Cal. 257; People v. Ah Sam, 41 Cal. 645.” 


In the Ah Sam case it was held that proof of the bank being a 
corporation may be made by “general reputation” and by showing that 
the bank was known and acted as an incorporated company, and as 
such issued bank bills. There are many cases to the same effect, but 
we need cite no further. Indeed, there seems to be no merit in the ap- 
peal. The evidence is abundantly sufficient to support the verdict and 
the defendant had a fair and impartial trial. 

The judgment is affirmed. 


DEPOSIT IN TWO NAMES. 


New Jersey Title Guarantee & Trust Co. v. Archi Court of Chancery 
; of New Jersey, June 21, 1919. 107 A Rew. 472. 


A mother deposited money in a bank in the joint names of 
herself and her daughter. At the time of making the deposit she 
delivered to the bank this written statement: “This account and all 


N F i 
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money thereby credited to it belongs to us as joint tenants and 
will be the absolute property of the survivor of us, either and the 
survivor to draw.” On the mother’s death it was held that the 
daughter was entitled to the fund. 


Bill by the New Jersey Title Guarantee & Trust Company against 
Louisa Archibald and others. On motion to strike out bill. of com- 
plaint. Motion granted. 

Collins & Corbin, of Jersey City, for complainant. 

Ralph E. Cooper, of Jersey City, for defendants. 

LEWIS, V. C. The motion to strike out the bill of complaint 
should prevail. The facts which are agreed upon are as follows: The 
bill of complaint was filed by the executor of Helena Metz for instruc- 
tions as to its duty with respect to two bank deposits, one with the 
complainant, and one with the First National Bank of Westwood, N. J., 
standing in the joint names of Helena Metz and her daughter, the de- 
fendant, Louisa Archibald. 

The account with the New Jersey Title Guarantee & Trust Com- 
pany, which dated from March 31, 1916, contains the following pro- 
vision : 


“This account, and all money to be credited to it, belonged to us 
as joint tenants, and will be the absolute property of the survivor of 
us, either and the survivor to draw.” 


The other account with the First National Bank of Westwood, 
N. J., was opened March 4, 1918, in the name of Helena Metz and 
Louisa Archibald; they having signed a writing and delivered the writ- 
ing to the said bank, in which, among other things, was the following 
provision : 


“This account and all money to be credited to it belongs to us as 
joint tenants, and will be the absolute property of the survivor of us, 
either and the survivor to draw.” 


Neither of the parties drew any funds while both were alive. 

These facts set forth in the bill lead me to the conclusion that the 
accounts are in joint tenancy, and as such the survivor is entitled to the 
money deposited. 

The requisites of an estate in joint tenancy are present—the unities 
of interest, title, time, and possession, and the estate, of course, was 
created by the act of the parties. 

It is well settled that a joint tenancy may be created in personal 
property with the same incidents of joint control and survivorship as in 
real 


property. 
The words used by the New Jersey Title Guarantee & Trust Com- 
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pany and the First National Bank of Westwood in these contracts of 
account are most appropriate for the creation of an interest of joint 
tenancy, and they meet the rule that joint tenancy in personal estates 
must be sustained by the same requirements and fulfill the same condi- 
tions as joint tenancy in realty. Staples v. Maurice, 2 Eng. Reprints, 
395. 

A case which controls in East Rutherford Savings & Building As- 
sociation v. Margaret Stuart McKenzie, 87 N. J. Eq. 375, 100 Atl. 931. 
An examination of this case leads one unhesitatingly to view the 
transactions between- the New Jersey Title Guarantee & Trust Com- 
pany, the First National Bank of Westwood, N. J., Helena Metz, and 
Louisa Archibald, as having created a joint tenancy in the moneys de- 
posited in these accounts. 

In the case of Morristown Trust Co. v. Capstick, 106 Atl. 391 
(just reported), Vice Chancellor Stevens indicates a concurrence in the 
views taken in the case under consideration. 

An order may be accordingly entered. 


EFFECT OF ADDING NAME TO SAVINGS BANK 
PASS BOOK. 


Marston v. Industrial Trust Company, Supreme Court of Rhode Island, 
July 3, 1919. 107 Atl. Rep. 88. 


A savings bank depositor delivered to the bank a written order 
directing the bank to add the name of her uncle to the account, so 
that it would read, “payable to either, or to the survivor.” She had 
the uncle sign a signature card, which she mailed to the bank. 
Upon her death it was held that the uncle was entitled to the 
deposit as against her estate, even though the pass book was never 
delivered to the uncle. Delivery of the pass book is not necessary 
to the creating and passing of a joint title in a savings deposit. 


Appeal from Superior Court, Providence and Bristol Counties ; 
Willard B. Tanner, Presiding Justice. 

Bill by George S. Marston against the Industrial Trust Company, 
as administrator of the estate of of Laura C. Marston, deceased. From 
a decree for complainant, respondent appeals. Appeal dismissed. De- 
cree affirmed, and cause remanded for further proceedings. 

Cushing, Carroll & McCartin, of Providence, for complainant. 

Mumford, Huddy & Emerson and E. Butler Moulton, all of Provi- 
dence, for respondent. 

PER CURIAM. This is a bill in equity to compel respondent to 


NOTE.—F. ther similar decisi ing Law Journal 
( Edition), § =f ecisions see Banking Law J Digest 
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deliver a bank book to complainant. The’ case was heard on bill, an- 
swer, and proof by the presiding justice of the superior court, who en- 
tered a decree directing the respondent to deliver the bank book to 
complainant. From this decree the respondent appeals to this court and 
states its reasons of appeal as follows: 


“(1) That said decree is against the law. (2) That said decree is 
against the evidence. (3) That the evidence does not support the find- 
ing of the superior court expressed in said decree to the effect that the 
complainant is the absolute and sole owner of the bank book and bank 
account therein referred to.” 


Miss Laura C. Marston, a niece of the complainant, had a deposit 
on participation account with the Rhode Island Hospital Trust Company 
of approximately $2,000. The account was in her individual name. 
On September 3, 1918, she delivered to the Rhode Island Hospital Trust 
Company the following order, signed by her: 


“Please add the name of George S. Marston to participation ac- 
count No. 29,256 now standing in my name making the title to read 
‘Laura C. Marston or George S. Marston, payable to either, or to the 
survivor,’ and oblige.” 


Previous to September 3, 1918, Laura C. Marston made her inten- 
tion relative to this account known to complainant’s wife. Within 
about one month after sending the above order to the bank, Miss Mar- 
ston was taken ill, and on October 9, 1918, she sent a postal card to 
complainant requesting him to visit her at her home. Complainant 
on the following day called on Miss Marston, who directed him to sign 
a signature card which she had obtained from the Rhode Island Hos- 
pital Trust Company. Miss Marston witnessed his signature and in- 
sisted that the card be sent immediately through the mail to the Rhode 
Island Hospital Trust Company. The card was sent that night and 
was duly received by the bank and placed on file. She told Mr. Mar- 
ston that it probably meant a thousand dollars or more to him. 

The following day Miss Marston went to a hospital for care and 
treatment, where she deceased October 19, 1918. While at the hos- 
pital Miss Marston again had a talk with complainant’s wife relative 
to the account. Mr. Marston never had possession of the bank book. 
During all the time it was in the safe deposit vault of the Industrial 
Trust Company. 

On decease of Miss Marston, the Industrial Trust Company was 
appointed administrator of her estate and now holds the bank book and 
claims that the bank book is a part of Miss Marston’s estate. From 
all the evidence it is reasonably clear that Miss Marston intended to 
give a present interest in the account to the complainant and that it was 
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not her intention to exercise, during her lifetime, exclusive dominion 
over the account. Her statement to complainant that it probably 
meant to him “a thousand dollars,” approximately one-half of the ac- 
count, is evidence of an intention to give a present interest. If she 
gave her uncle a joint title with herself, his interest during her life 
would be approximately $1,000. 

Delivery of the bank book is not a prerequisite to the creating and 
passing of a joint title in a savings deposit. It is but one piece of 
evidence shedding light upon the intention of the parties. When it is 
clear that the intention of the parties is to create a joint account so that 
both of the parties have an equal right to draw on the funds, it is 
immaterial which holds the book. 

As this court said in Industrial Trust Co. v. Scanlon, 26 R. I. 228, 
58 Atl. 786, 3 Ann. Cas. 863: 


“Both parties cannot hold the book at the same time, and the mere 
fact that one has possession of it ought not to be conclusive against the 
rights of the other.” 


In Raftery v. Reilly, 41 R. I. 47, 102 Atl. 711, the court used the 
following language: 


“It will be held that the owner of money has created the joint 
interest of himself and another in a deposit of such money when it 
appears to be his intention to divest himself of the exclusive ownership 
and control of the money so deposited and vest such ownership and 
control jointly in himself and another, with the attendant right of sur- 
vivorship. ‘The,intention to make a present gift of a joint interest in 
such deposit may appear in the statement of the depositor or it may be 
shown by his acts and the attendant circumstances.” 


Complainant acquired a joint interest in the account during the 
lifetime of Miss Marston, and on her decease he’ became the sole 
owner of said account. 

The respondent’s appeal is dismissed, the decree of the supezior 
court appealed from is affirmed, and the cause is remanded to the 
superior court for further proceedings. 


NOTE GIVEN IN POPULARITY CONTEST. 


Harrison v. Perry, Court of Aeneie of Romney, June 13, 1919. 212 S. W. 
ep. x 


The defendant merchant gave his note to a company. in con- 
sideration of its services in staging a popularity contest for the 
merchant and furnishing him with prizes to be used in the con- 
test. The contest involved fraudulent methods of operation. The 


NOTE.—For other similar decisions ‘see Banking Law ener Digest 
(Second Edition), § 420. 
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company transferred the note to a person who had knowledge of 
its method of doing business. It was decided that he was not a 
holder in due course and could not recover on the note. 


Appeal from Circuit Court, Madison County. 

Action by C. W. Harrison against H. L. Perry. Judgment for de- 
fendant, and plaintiff appeals. Affirmed. 

Burnam & Burnam, of Richmond, for appellant. 

Grant E. Lilly, of Lexington, and D. M. Chenault, of Richmond, 
for appellee. 

QUIN, J. Appellee entered into a contract with the Lyon-Taylor 
Company (hereinafter referred to as the company) January 28, 1914, 
by the terms of which he promised to pay to said company the sum of 
$1,200 for three pianos, and other articles incident to the conduct of a 
popularity contest. Finding he had overreached himself in the making 
of the contract, appellee notified the company of this fact, and as a 
result of certain correspondence between them a contract of a similar 
nature, but for a smaller amount, was entered into, the cash considera- 
tion being $560, represented by a note dated May 11, 1914, and payable 
in four installments of $140 each, due in two, three, four and five 
months thereafter. The first installment on the note was not paid, so 
appellant, to whom the note had been assigned, instituted this action. 
Among other things, appellee alleged in his answer that appellant 
was not a holder in good faith; the company had not complied with 
its contract; that agents of the company had represented to him the 
piano was worth $400, when as a matter of fact it was not worth over 
$75, or $80, and that the scheme, which was the basis of the note 
sued on, was a fraudulent one. 

In the contract sued on is this provision: 


“To make the above guaranty binding upon you we agree to take 
this shipment promptly, carry out your contest plan fully, issue votes 
as directed in rules, promptly meet all obligations entered into in this 
agreement, keep goods displayed, report gross sales every thirty days 
during life of this agreement, and promptly furnish all information re- 
quested in pushing this contest.” 


The rules of the contest are not in record, but in one of the letters 
received by appellee from the company was an inclosure entitled, Way 
to Get Candidates, in which we find these suggestions: 


“The merchant putting on a piano contest should not by any means 
expect candidates to enter the contest of their own accord to a suffi- 
cient extent to insure success. Again, he should not expect and should 
not wait for the friends of the young ladies to nominate them. The 
best way to secure a list of candidates lies in nominating them yourself. 
Sit down and make up a list of forty or fifty or perhaps more active 
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and enregetic young ladies in all directions around you in the territory 
from which you desire to draw trade. 

“Write each name on a ballot and drop in the ballot box where it 
will be found and counted by the judges at the first counting of the bal- 
lots. The young ladies will then be listed as candidates. Immediately 
after the first counting of votes write each young lady a short note, 
copy in our General Instructions, advising her that she has been 
nominated in the race and that she had 1000 votes to her credit. Re- 
quest her to call at the store, see the prizes and learn full particulars 
concerning the race. 

“Don’t make the mistake of going around and asking the candi- 
dates if they desire to enter. Many of them would refuse, simply be- 
cause they would not have the determination necessary. On the other 
hand, if you take matters into your own hands and nominate these girls 
many of them will get out and hustle who would otherwise never have 
taken interest in the contest. 

“In selecting these candidates be sure that a considerable number 
of them come from families who have heretofore been trading with your 
competitors.” 


The Lyon-Taylor Company is an unincorporated concern, with 
headquarters at Iowa City, Iowa. It is owned by M. F. Price, who 
is also the owner of the Puritan Manufacturing Company, which is en- 
gaged in the same character of business, and he is likewise the owner 
of several other concerns, all of which have offices in the same building. 

The present appellant and others have appeared as parties appellee 
or appellant in a number of cases before this court involving transac- 
tions similar to the one here. , 

In Robertson v. Commercial Security Co., 162 Ky. 336, 153 S. W. 
450, Pratt v. Rounds, 160 Ky. 358, 169 S. W. 848, Harrison v. Pearcy- 
Coleman Co., 174 Ky. 485, 192 S. W. 513, Harrison v. Nicholson- 
Foley Co.. 179 Ky. 513, 200 S. W. 929, Gardner v. Commercial Security 
Co., 184 Ky. 164, 211 S. W. 405, the exact nature of the contract 
involved does not appear, and a right to recover on the notes sued on 
was sustained, because there was nothing to show the plaintiffs were 
not bona fide holders. But in the cases where the rules of the con- 
test and the real nature of the contract has been disclosed this court 
has condemned such schemes in no uncertain terms. 

Harrison v. Ford, 158 Ky. 467, 165 S. W. 663. The present ap- 
pellant and the Puritan Manufacturing Company were involved, and 
the court held that inasmuch as there was sufficient evidence to take the 
case to the jury upon the issue as to whether Harrison was a holder in 
due course, a verdict in favor of the defendant would not be disturbed. 

American Mfg. Co. v. Record Press, 166 Ky. 548, 179 S. W. 456. 
The court after quoting at length from a book of instructions says: 


“From the foregoing it will be observed that the persons who are 
notified of their nomination are led to believe that they have been nomi- 
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nated and voted for by some of their friends, when, as a matter of fact, 
they are placed in nomination and given complimentary votes by the 
person conducting the contest. It further appears from the plan that 
persons who take no interest and are inactive are placed in the lead by 
giving them complimentary votes. Not only that, but the plan provides 
for the elimination of inactive contestants and the transfer of their 
votes to others, who are led to believe that the votes have been actually 
cast by their friends. People who are actually in the lead are led to 
believe that they have fallen behind, when, as a matter of fact, the con- 
testants who have passed them have acquired their new positions, not 
by bona fide votes, but by complimentary votes entirely. Another part 
of the scheme is not to record the votes of the leading contestants, but 
to give them mere receipts, and thus keep in the race the other contest- 
ants, who, if they knew the facts, would probably cease their efforts 
or withdraw from the contest. We regard further discussion of the 
plan as unnecessary. It speaks for itself. It is founded on deceit and 
misrepresentations. It is no defense to all this to say that in the end 
the complimentary votes are equalized and the contestants are put on 
the same footing. That may be true, but all during the contest they 
have served their purpose by deceiving the contestants and the public in 
general. * * *” 


While, as before stated, the rules or instructions as to the con- 
test are not in evidence, yet from the document entitled The Way to 
Get Candidates, herein above referred to, it would seem that the method 
condemned in the preceding case is not dissimilar to the one here, the 
principal difference being that in the former the fictitious or fraudulent 
votes were credited to the several candidates during the progress of 
the contest, but in the present case the candidates are nominated through 
phony votes, and thus made to believe they have in good faith been 
nominated by some of their friends. As stated in the foregoing opinion, 
it is no defense to say that the complimentary votes are equalized and 
the contestants put on the same footing. 

In our judgment the contest in the present suit is a fraud on the 
public and violates good morals just as much as the plan referred to in 
the above case, and one should no more receive the sanction of the 
court than the other. 

In Commercial Security Co. v. Archer, 179 Ky. 842, 201 S. W. 479, 
we had under consideration another of these contracts. The court says 
that the opinion in the Record Press Case, supra, meets with its un- 
qualified approval. 

In the last-named case preference is made to certain sections of the 
Negotiable Instrument Law (Laws 1904, c. 102), and it is said that, 
defendant having successfully sustained the burden which the law cast 
upon it and established by his proof that the consideration of the note 
sued on was vicious and sufficiently so to defeat the collection of the 
notes, in the hands of the original holder, therefore it becomes necessary, 
under the rule stated, governing the rights of the parties, for plaintiff by 
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its proof to bring itself within the defense of a bona fide holder in due 
course as prescribed by section 52 of the Negotiable Instrument Law, 
and to do this the court says it was incumbent upon plaintiff to prove 
that the notes were complete and regular upon their face; that it became 
the holder of them before they became overdue; that it took them 
in good faith and for value, and that at the time they were negotiated 
to it plaintiff had no notice of any infirmity in either of the notes, or 
of any defect in the title of the American Manufacturing Company, 
plaintiff’s assignor. ' 

After referring to the testimony of plaintiff’s president the court 
says: 


“In the case before us there is no doubt about the establishment 
of the fraud, and there is but little less doubt about the failure of the 
plaintiff to sustain the burden to prove that it was a purchaser in good 
faith. The fact that plaintiff paid a consideration for the notes is imsuffi- 
cient of itself to show, under the facts of this record, that it did not 
have actual knowledge of the fraud entering into the consideration of 
the notes. 8 Corpus Juris, 506.” 


That the plaintiff in the instant case has likewise failed to sustain 
the burden that he was a purchaser in good faith is evident from his 
testimony. He was at most a very reticent witness, but from his depo- 
sition, the following facts were developed. He is a public accountant; 
had audited the accounts of the Lyon-Taylor Company each year for 10 


years, and each of these audits required from three weeks to two 
months of his time; he does similar work for the Puritan Manufactur- 
ing Company and the other Price owned companies. He refused to 
say how much time he gave each year to these several companies; 
does not know the size nor the personnel of the office force of any of 
the companies ; believes he came into possession of the notes sued on in 
July, 1914; the exact date is not given. It might be well at this point 
to call to mind that the first installment was due July 11, 1914. He 
knew the company had had some litigation over their paper; he made 
no investigation as to the financial standing of appellee; he lent the 
company $2,000 for $2,245 of their paper, including appellee’s notes, 
but does not know whether he let the company have this money in cash 
or by check; had previously lent money to the company and to the 
Puritan Manufacturing Company. 

The Iowa attorney representing him was also attorney for the com- 
panies. He did not employ said attorney in this case, although said at- 
torney appears for him in the taking of his deposition. It was under- 
stood that all legal costs were to be borne by the company. He has 
sued on other paper of the company. Collections made on the com- 
pany’s paper are deposited to his credit; does not know who gave in- 
structions to said attorney as to the application of credits through col- 
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lections made on the company’s paper. He would get the money lent 
whether he succeeds or fails in this suit; some of the collateral given 
him at the time the note sued on was assigned to him has been col- 
lected, but none applied on the note in suit. This is the gist of his 
testimony. 

The contest was never put into effect; appellee declined to receive 
the piano, and returned the silverware and other articles sent him. It 
seems clear to us that the facts of this case are not essentially different 
from the cases last above referred to. The plan of contest was con- 
ceived in fraud; initialed with an unreal, an inflated vote; the nomina- 
tions were false, deceit being practiced upon the unsuspecting candi- 
dates ; it was an imposition upon the public; and the courts should not 
give their sanction to such deceitful practices. 

There is no complaint of the instructions, and, the jury having 
found for the defendant, their verdict will not be disturbed. 

Wherefore the judgment of the lower court is affirmed. 


EMPLOYMENT AND DISCHARGE OF MANAGER 
OF BOND DEPARTMENT. 


Bacon v. Bankers’ Trust & Savings Bank, we beens. Court of Minnesota, 
July 18, 1919. 173 N. 








The plaintiff was employed by the president and secretary of 
the defendant bank as manager of its bond department for a period 
of one year. After about four months he was discharged by the 
secretary for alleged disobedience of the latter’s orders with regard 
to the purchase of certain bonds. The plaintiff was unable to 
find employment for the balance of the year and he sued the bank 
for the salary which he would have received, had he been retained 
in the bank’s employment until the end of the year. The jury 
found for the plaintiff. Upon appeal it was held that the fact that 
the contract of employment was not made by the board of directors 
was immaterial, inasmuch as the board had subsequently ratified the 
contract by not raising any objection to the plaintiff’s employment. 
And it was held that the question whether there had been an im- 
proper dismissal of the plaintiff was one for the jury to determine. 
The judgment in favor of the plaintiff was affirmed. 





Action by John F. Bacon against the Bankers’ Trust & Savings 
Bank. Verdict for plaintiff, and from an order denying its alternative 
motion for judgment or a new trial, defendant appeals. Order af- 
firmed. 

* Henry Deutsch, of Minneapolis, for appellant. 
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Cobb, Wheelwright & Dille and George Hoke, all of Minneapolis, 
for respondent. 

BROWN, C. J. Action for the breach of an alleged contract of 
employment, in which plaintiff had a verdict, and defendant appealed 
from an order denying its alternative motion for judgment or a new 
trial. 


Defendant was organized as a trust company and savings bank 
under and pursuant to the laws of this state, and entered upon the 
transaction of its business as such on December 4, 1916. The govern- 
ment and control of the company was by its articles of incorporation, 
as well as by its by-laws, vested in a board of directors of not less 
than 9 nor more than 35 members, chosen from the stockholders, 
though the active management of its affairs was given over to, or at 
least assumed by, the president, the secretary-treasurer, and the cashier, 
subject to the approval or disapproval of the directors. At the time of 
the organization the business of the institution was divided into depart- 
ments, among others, a banking department, a savings department, a 
trust department, and a bond department. These were presided over 
by managers, who were selected and employed with special reference 
to the fitness of each for the particular work. Plaintiff in this action, 
then a resident of Chicago, was an experienced bond salesman, of which 
the president and secretary of the bank were familiar, and they initiated 
negotiations with him looking to his employment as manager of its 
bond department. The negotiations were participated in by the officers 
named, and also the cashier, and to a certain extent by one member of 
the board of directors, but the president and secretary were the moving 
factors therein; they were members of the board, though the cashier 
was not. The negotiations resulted in the employment of plaintiff for 
the department stated, and he was formally installed in the position on 
or about December 15, 1916, and on the 18th of that month the presi- 
dent formally executed a writing evidencing the contract of employ- 
ment, which plaintiff indorsed with his acceptance. This writing set 
forth all the terms of the employment, which was*to continue for the 
period of one year from December 15, 1916. Plaintiff thereafter con- 
tinued in the active discharge of the duties of the department, making 
purchases of bonds for the bank and attending to other detail work, 
until April 27, 1917, when he was discharged from the service by the 
secretary for alleged disobedience of orders. His compensation was 
paid up to and including May Ist. He was unable to obtain employ- 
ment during the remainder of the year, and brought this action to re- 
cover the amount that would have accrued to him from the date of 
the discharge, basing his action on the allegation that the discharge was 
without justifiable cause or excuse and constituted a breach of the 
contract. 
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Defendant interposed in defense that the contract of employment 
was invalid, for the reason that the president and secretary of the 
bank had no authority to enter into the same without being expressly 
thereto authorized by the board of directors, which authorization was 
not given; therefore that defendant was not liable, even though plain- 
tiff was wrongfully discharged. The rightfulness of the discharge 
was also alleged in defense. 


The trial below developed three principal questions, namely: (1) 
Whether the president and secretary had authority to enter into the 
contract ; and, conceding that they had no such authority, (2) whether 
the board of directors, with knowledge of the facts, subsequently rati- 
fied the same; and (3) whether the discharge and dismissal of plaintiff 
was justified by the alleged disobedience of orders. 


The trial court ruled as a matter of law that the president and 
secretary had authority to enter into the contract with plaintiff, and 
further that the board, with knowledge of the facts, subsequently rati- 
fied their action, thereby giving it validity and binding force, even 
though not originally authorized. The third question was submitted 
to the jury, and the verdict supports plaintiff’s claim that his discharge 
was without justification or valid excuse. 

We pass the question of the authority of the president and secre- 
tary to enter into the contract without discussion or comment, for we 
are clear that the trial court was fully justified by the evidence in hold- 
ing as a matter of law that the contract was subsequently ratified by the 
directors with knowledge of the facts. That conclusion renders the 
question of the contracting authority of the president and secretary of 
no special importance, to which no further reference need to be made. 
That leaves only the second and third questions for consideration. We 
dispose of them in their order. 

‘The different departments of the bank were regularly created, pre- 
sumptively by the board of directors, for the members thereof were by 
the articles of incorporation and by the by-laws given full authority and 
power in respect to the management of all its affairs. The creation 
and existence of the bond department was advertised on the literature 
of the bank and placarded within the banking building. By a public 
circular issued by the bank, plaintiff was named as having charge of 
that department, coupled with the announcement that it has been opened 
for the transaction of business. Plaintiff was an experienced bond 
salesman, and immediately upon being placed in charge of the depart- 
ment became active in the discharge of his duties as manager thereof. 
He purchased bonds for the bank, and the purchases were approved. 
He recommended the purchase of other bonds as safe and suitable in- 
vestments to*be made. In the performance of his work he conferred 
with many of the directors, each of whom were thus informed of the 
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position he occupied, though the matter of his employment never came 
before the board for official action. No member of the board became 
a witness on the trial to deny knowledge of his employment, or that 
the members thereof were not aware of the existence of the department 
of which he was in charge. Plaintiff’s term of service commenced in 
December and continued until the latter part of April following. The 
board of directors held monthly meetings during that time and the 
members thereof made no objection to his presence at the bank nor to 
the work being performed by him. And so far as the record discloses 
no inquiry looking to an explanation of his presence in the banking 
house or his authority to represent the bank in the particular depart- 
ment was made by any of them. That they knew of his employment 
is clear. 

It is settled law that a contract entered on behalf of a corporation 
by the unauthorized act of an officer or agent may be rendered valid 
and binding by ratification. Dunnell’s Dig. 2116; Willis v. St. Paul 
Sanitation Co., 53 Minn. 371, 55 N. W. 550; Norwegian Evangelical 
Congregation v. United States Fidelity & Guaranty Co., 81 Minn. 32, 83 
N. W. 487. There is a ratification as a matter of law when it appears 
that the board of directors of the corporation, or other managing officers 
having the power and authority to enter into like contracts, either 
affirmatively approve of the unauthorized contract, or with knowledge 
of the facts silently acquiesces therein or fail promptly to repudiate it. 
7 R. C. L. 663 et seq. The facts in this case make a clear case of 
ratification by acquiescence. , 


The contention that the evidence conclusively shows that plaintiff 
was justifiably discharged is not sustained. In our view of the record 
the question was one of fact for the jury, and the verdict is suffi- 
ciently supported. The discharge was based on the ground that plain- 
tiff had disobeyed orders in reference to the purchasee of certain bonds, 
for which the secretary exercised the right to dismiss him from his 
employment. In support of the discharge defendant calls attention to 
a provision of its by-laws declaring that the board of directors shall 
decide upon all investments of the capital stock and other funds of the 
bank. It may be conceded that under the by-laws the board of di- 
rectors had exclusive authority in the matter of bank investments, 
and that it was plaintiff’s duty to obey orders and instructions issued by 
them. But that fact falls far short of showing a violation of duty 
by plaintiff. He was employed and installed as manager of the bond 
department, on the strength of his experience as a bond salesman, and 
went about the performance of his duties without specific orders or in- 
structions from the board of directors. In fact, we find no evidence 
that the board had issued or promulgated any order in reference to in- 
vestments to be made by his department. Therefore plaintiff violated 
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no orders coming to him from that direction. The secretary assumed 
the right to give orders, but by what authority does not appear. No 
officer of the bank by action of the directors was made general manager 
of its affairs, or of the various departments, and so far as the record 
advises us the general supervisory authority which seems to have 
been exercised by the secretary was not a grant from the governing 
board. He claimed no such authority, but testified that he made it his 
business to see to and watch the expenditures of the bank. While his 
efforts in this respect were commendable the exercise of such authority 
did not operate to displace the board of directors or as a matter of law 
justify the issuance of orders which should come primarily from them. 
\nd although he may have had some right of control over plaintiff in 
the matter of purchasing bonds, we think it was a fair question for 
the jury to say whether a violation of his orders constituted a disobedi- 
ence of plaintiff’s duties and obligations to the corporation. 

The assignment of error challenging the rulings of the court in the 
admission of certain evidence have all been considered with the result 
that no prejudicial error appears. 

Order affirmed. 


BANK CHECK PAYABLE AFTER DRAWER’S 
DEATH. 


Keeler v. Hile’s Estate, Supreme Court of Nebraska, April. 19, 1919. 172 
N. W. Rep. 363. 


A check on a bank, payable one day after the drawer’s death, 
if founded on a sufficient consideration, is a valid commercial in- 
strument and may be enforced against the drawer’s estate. It was 
objected here that the instrument was of a testamentary nature and 
invalid because it was not executed in conformity with the require- 
ments for the execution of wills. This objection was met by the 
fact that the check was given, not as a gift, but for a valid con- 
sideration. 


Claim by F. E. Keeler against the estate of James W. Hiles, with 
objection by Harry W. Hiles. Claim allowed in county court, and in 
district court on appeal, and the estate and the objector appeal. Af- 
firmed. 

F. J. Byrd, of Gothenberg, and Hoagland & Hoagland, of North 
Platte, for appellants. 

W. A. Stewart of Lexington, and H. M. Sinclair, of Kearney, for 
appellee. 

SEDGWICK, J. After the death of James W. Hiles, this ap- 
pellee presented a claim against his estate for $8,000 upon two checks, 
which are printed in appellants’ brief in the following form: 
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“Gothenburg, Neb. Dec. 21, 1914. No. 
“Bank of Brady: One day after my death pay $5,000 to my sister, 
F. E. Keeler. Five thousand and no/100. 
J. W. Hires.” 


Upon contest in the county court, the claim was allowed, and an 
appeal was taken by the estate to the district court. Upon trial in 
that court the claim was again allowed, and the case is appealed to this 
court. No pleadings were filed in the county court other than the. 
claim itself with the two checks attached. 

The appellants contend that the appellee filed a petition in the dis- 
trict court, and that her counsel, without leave of court, took the pe- 
tition from the files and refused to return it. No such petition appears 
in the record, and, if the facts were as represented in the brief, the 
appellants’ remedy would have been an order of the court upon counsel 
to return it, which might be compelled by the trial court. No attempt 
of this kind appears to have been made. 

The son of the decedent filed an answer in the district court, in 
which he denied that the checks were ever signed or delivered by the 
decedent to the claimant, and alleged that there was no consideration 
for the checks, and that the claimant fraudulently caused the checks to 
be written and presented as the checks of the decedent. The trial 
court ordered that the cause be tried upon the transcript of the probate 
court, and although this is complained of in the briefs, there is nothing 
in the record to show that any proper steps were taken to make the 
issues more definite. 

It is objected that, the checks being payable after the death of the 
decedent, they must be considered as “of a testamentary nature,” and 
therefore void, as not in accordance with the law of wills. This de- 
pends upon whether the checks were given for a sufficient conside-a- 
tion. “Commercial paper may be made payable on any event, however 
remote, which must inevitably happen some time or other. Thus, it 
may be payable on the death of a certain person or ‘on demand after my 
decease,’ or ‘one day after date, or at my death.’” 1 Randolph, Com- 
mercial Paper (2d Ed.) § 113; Rev. St. 1919, §§ 5319, 5322. There is 
no evidence that it was intended or considered as a gift. 


It appears from the evidence that the decedent, being old and 
rather feeble, and having no one to care for him in his old age, wrote 
to the appellee, who is his half-sister and was residing in another state, 
urging her to come and make him a home and care for him. She ac- 
cordingly came to Nebraska, and established a home, and the decedent 
lived with her, and she cared for him, for three or four years. The 
decedent had property, including more cash in the bank than the amount 
of these checks, amounting in all (as shown by inventories on file) 
to $116,418, and his liabilities were something less than $4,000. He 
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had no family, except one son of middle age, who was well provided 
for. The evidence sufficiently shows that, when he induced this ap- 
pellee to come to this state and care for him, both parties understood 
that he would compensate her for her services. 

The evidence is quite indefinite as to the total value of the services 
of appellee, but that they were of considerable value is clearly shown. 
There was no agreement between them as to the amount that should 
be paid therefor, but it was understood by both parties that there would 
be compensation. The decedent fixed the amount of compensation 
and from his point of view—considering his condition, and the neces- 
sity of some arrangement of the kind, and his financial resources and 
that no one appears to have been dependent upon his bounty—the pay- 
ment he made might seem a fair equivalent for the services rendered. 
Both parties to the contract appear to have been satisfied as to the 
compensation, and strangers to the contract are not in a position to 
contest it. 

Objection is made to the competency of the appellee to testify 
as to transactions with the deceased. But she was first called as a wit- 
ness for appellants, and if some testimony was allowed in her own be- 
half that was not fairly explanatory of her evidence offered by appel- 
lants, still the competent evidence was sufficient to support the findings 
of the trial judge. The admission of other evidence objected to as 
incompetent will not require a reversal for the same reason. The find- 
ings of the trial court will not be reversed because of the admission of 
incompetent evidence, if the competent evidence is sufficient to support 
such findings. It will not be presumed that the court based its decision 
on incompetent evidence. 

The judgment of the district court is affirmed. 


TIME WITHIN WHICH NOTICE OF DISHONOR 
SHOULD BE SENT TO DRAWER OF CHECK. 


Wells Fargo & Co. Express v. First National Bank of Hammond, Appellate 
ourt of Indiana, June 20, 1919. 123 N. E. Rep. 700. 








Where a check delivered in one state is drawn on a bank in 
another state, the time within which notice of dishonor should be 
given to the drawer is regulated by the law of the state in which 
the check is payable. 





Appeal from Circuit Court, Porter County; H. H. Loring, Judge. 
Action by the First National Bank of Hammond against Wells 





NOTE—For other similar decisions see Banking Law Journal Digest 
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Fargo & Co. Express. Judgment for plaintiff, motion for new trial © 
denied, and defendant appeals. Judgment affirmed. 

John M. Stinson, of Hammond, and Holt, Cutting & Sidley, of 
Chicago, IIl., for appellant. 

Jesse E. Wilson, of Hammond, and Edgar D. Crumpacker, of Val- 
paraiso, for appellee. 

NICHOLS, P. J. The appellee commenced this action against the 
appellant in the Porter circuit court, alleging in its complaint a cause 
of action based upon appellant’s indorsement of certain checks of the 
Cree Publishing Company payable to the order of appellant, and by 
appellant indorsed to appellee. The first of these checks is for $906.96, 
dated November 19, 1912, and the second is for $1447.30, dated No- 
vember 27, 1912. There is a third check for $3.95, upon which there is 
no recovery. 

The complaint is in eight paragraphs, to which an answer of six 
paragraphs is filed. Plaintiff’s reply to the answer in one paragraph 
put the case at issue. It was tried by the court without a jury, and 
a special finding made, upon which conclusions of law were stated in 
favor of appellee. Judgment was rendered in favor of appellee and 
against appellant in the sum of $2,661.51. After appellant’s motion 
for a new trial, which was overruled, this appeal. 

Appellant presents 15 specifications of error upon which it relies 
for reversal, all of which that are available to appellant are embraced in 
appellant’s statement: 


That it “relies for reversal upon the insufficiency of the proof to 
show the receipt by it of the notice of the nonpayment of each of 
the checks herein set out within the time required by law, both in ac- 
cordance with the statutes of Illinois, where the checks were payable, 
and which were introduced in evidence in the court below, and in ac- 
cordance with the law of the state of Indiana, where the checks were 
negotiated and delivered to the plaintiff. The grounds for reversal thus 
presented were set forth in the motion for a new trial, and argued in 
the court below. They were overruled.” 


The substance of so much of the special findings of fact as is 
necessary to this opinion is as follows: 

On November 19, 1912, the Cree Publishing Company, of the city 
of Hammond, Ind., drew, executed, and delivered a check in said city 
to defendant for $906.96 upon the Colonial Trust & Savings Bank, 
of the city of Chicago, IIl., payable to the order of the defendant. 

On November 21, 1912, the cashier of the defendant, acting for 
and on behalf of the defendant, sold, indorsed, and delivered said check 
to the plaintiff in due course of business, receiving par value therefor. 

On November 21, 1912, plaintiff sent said check by mail to its 
correspondent, Continental & Commercial National Bank, of Chicago, 
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- Ill, for collection. On the 22d day of November, 1912, said cor- 
respondent presented said check to said Colonial Trust & Savings Bank 
and demanded payment thereof, which was refused, for the reason that 
the drawer had no funds to its credit in said bank. The check was 
thereupon on said date protested by a notary public, and proper notice 
of said protest and nonpayment was mailed on said date to the plaintiff 
at Hammond, with a duplicate notice of non-payment and protest in- 
closed, addressed to the defendant, which notice to the plaintiff and 
defendant was received by the plaintiff on November 23d. On the day 
following, to wit: November 23, 1912, the assistant cashier of plaintiff, 
at its bank in said city of Hammond, during business hours, notified 
the agent of defendant of said nonpayment and protest, and that de- 
fendant would be liable to plaintiff for the payment of said check. 
November 27, 1912, said Cree Publishing Company drew a check 
payable to the order of the defendant upon the said Colonial Trust & 
Savings Bank at Chicago, for $1,447.30. Said check was drawn, 
signed, and delivered to the defendant in the city of Hammond. On 
the 30th day of said month, which was Saturday, the defendant, by and 
through its cashier, sold, assigned, and indorsed said check to the 
plaintiff at its said banking house in the city of Hammond, and duly 
indorsed the same in the course of business, during business hours, and 
received therefor its face value. Plaintiff on said day sent said check 
by mail to its correspondent the Continental & Commercial National 
Bank of Chicago for collection. On Monday, December 2d, following, 
said correspondent presented said check, during business hours, to said 
Colonial Trust & Savings Bank, and demanded payment, which was re- 
fused for the reason that there were no funds to the credit of the 
drawer of said check. Thereupon on said day said check was duly pro- 
tested by a notary public, and notice of nonpayment and protest of said 
check was sent by mail on the day of its protest to the plaintiff. Plain- 
tiff received said notice, together with notice directed to the defendant, 
as the indorser, on December 3d. On said date, during business hours, 
the plaintiff, by its cashier, notified the defendant by telephone com- 
munication, through its cashier, who was then on duty, informing him 
of the nonpayment and protest of said check, and that the plaintiff 
would hold the defendant as indorser liable for the payment thereof. 
Either on the day the plaintiff received the notice of nonpayment 
and protest of said check or on the day thereafter, at farthest, said 
plaintiff, by its cashier, orally notified the defendant’s cashier, during 
business hours, of the nonpayment and protest of said check, and that 
the defendant would be held liable as indorser for the payment thereof. 
Each of said checks was given to the defendant by the Cree Pub- 
lishing Company in payment of money it owed defendant as the pro- 
ceeds of sales of money orders it sold for and on behalf of said de- 
fendant as defendant’s agent. Plaintiff purchased each of said checks 
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in due course and in good faith for a valuable consideration, and exer- 
cised due and proper diligence in giving the defendant notice of the 
non-payment and protest of each of said checks. The protest fees on 
said check were $5.16. The plaintiff has received on said checks 
$216.12, and the balance of said checks, together with interest from 
date of protest and protest fees, is wholly unpaid. 

In determining as to whether the findings as to notice are supported 
by sufficient evidence, we need only to consider such evidence as tends 
to support the findings. Robinson & Co. v. Hathaway, 150 Ind. 679, 50 
N. E. 883. And conflicting oral evidence will not be weighed. Hudel- 
son v. Hudelson, 164 Ind. 694, 74 N. E. 504. 

The checks involved being payable in Illinois, the law of that state 
governs as to the time within which notice of nonpayment must be 
given to an indorser. Brown v. Jones, 125 Ind. 375, 25 N. E. 452, 21 
Am. St. Rep. 227. And such law is fixed by statute of that state, 
which provides that notice to an indorser must be given by the close 
of the day following the receipt, in this case by appellee, of the notice of 
the dishonor of the checks. Illinois Negotiable Instruments Law of 
1917, §§ 88, 93, 102, and 106 (Hurd’s Rev. St. 1917, c. 98, §§ 106, 111, 
120, 124). Witness Morton Towle, assistant cashier of appellee’s bank, 
testified that in a conversation with Mr. Bowls, local agent of appellant 
at Hammond, within a day or two after the notice of protest of the 
first check, he informed him of the fact that the check had gone to pro- 
test, admonishing him to look after it immediately. On cross-examina- 
tion he said that it was the next day after the check was returned, and 
that it was on the day that the notice of protest came to the bank. 
While the witness was somewhat confused in his statements, his evi- 
dence was sufficient to sustain the finding of the court as to the first 
check. 

Witness Belman, cashier of appellee’s bank, testified that the sec- 
ond check was brought to appellee’s bank on Saturday, November 30, 
1912. It was dishonored in Chicago on Monday, December 2, 1912, and 
immediately upon getting the certificate of protest, which was the day 
after the protest of the check, being on Tuesday, December 3, 1912, 
he called Mr. Berwanger, cashier of appellant’s company, by phone, 
and notified him that the second check had come back, and that he 
wanted them both paid at once. This evidence is sufficient to sustain 
the finding as to the second check. 

The judgment is affirmed. 
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STIPULATION AGAINST LIABILITY FOR NEGLI- 
GENCE OF AGENT IN CHECK COLLECTION. 


Farmers’ State Bank of Des Lacs v. Union National Bank of Minot, 
Supreme Court of North Dakota, July 1, 1919. 173 N. W. Rep. 789. 


The defendant bank received from the plaintiff bank a check 
for collection. The defendant acknowledged the check on a slip 
on which was printed a stipulation that it should not be responsible 
for the negligence of its correspondents. It forwarded the check 
and, after passing through the hands of two or three banks the 
check was lost. The drawer withdrew his funds and the check 
was never paid. The plaintiff was obliged to make good the 
amount to its depositor. It was held that the defendant was not 
liable to the plaintiff. It was protected by the stipulation against 
such liability. 


Appeal from District Court, Ward County ; Leighton, Judge. 

Action by the Farmers’ State Bank of Des Lacs, a domestic cor- 
poration, against the Union National Bank of Minot, a national bank- 
ing corporation. From an adverse judgment and an order denying a 
new trial plaintiff appeals. Affirmed. 

McGee & Goss, of Minot, for appellant. 

John E. Greene, of Minot, for respondent. 

CHRISTIANSON, C. J. The controversy before us involves the 
liability of the defendant upon a check which it received from the 
plaintiff for collection in the ordinary course of banking business. The 
material facts are not in dispute. It appears that on or about Septem- 
ber 8, 1913, the Blaisdell-Bird Company received a check from C. R. 
Verry, for the sum of $324.35, drawn on the Farmers’ & Merchants’ 
Bank of Park River. On September 11, 1913, the Blaisdell Bird Com- 
pany delivered the check to the plaintiff bank for deposit, and its 
checking account in said bank was duly credited with the amount of 
the check. The plaintiff bank in due course forwarded the check to 
its correspondent, the defendant bank. It was received by the de- 
fendant on September 13, 1913. And the defendant promptly for- 
warded it in due course to its correspondent, First National Bank of 
Fargo. The First National Bank of Fargo sent it to the City National 
Bank of Duluth. The City National Bank of Duluth sent it to the 
Northwestern National Bank of Minneapolis. The evidence shows that 
the Farmers’ & Merchants’ Bank of Park River on September 18, 1913, 
received a remittance letter from the Northwestern National Bank of 
Minneapolis, which purported to accompany the check in controversy. 
The Farmers’ & Merchants’ Bank of Park River claimed, and the testi- 
mony of its cashier tended to show that the checks was not inclosed 


yee NOTE.—For other similar decisions see Banking Law Journal Digest, 
(Second Edition), § 249. 
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with the remittance letter, and that that bank has never received the 
check. The account of Verry became exhausted by checks presented 
against it on September 18, 1913; but the cashier of the Farmers’ & 
Merchants’ Bank of Park River testified that if the check in controversy 
had been inclosed with the remittance letter it would have been paid. 
The trial court found: 


“That said check was never paid or returned to the plaintiff or the 
defendant, and was lost while in the possession of either the Farmers’ 
& Merchants’ Bank of Park River, on which it was drawn, or while it 
the possession of the Northwestern National Bank of Minneapolis.” 


That finding is in accord with the evidence. 

The evidence shows, and the trial court found, that the defendant 
had been plaintiff’s correspondent for many years prior to September 
13, 1913, and still remained such correspondent at the time of the trial. 
The undisputed evidence also shows that it was the uniform custom 
of the defendant bank to acknowledge the receipt of checks and other 
items, received by it for collection from the plaintiff and other corres- 
pondent banks, by means of a written receipt, which contained the 
following provision : 


“All items (except checks on us) are credited subject to payment. 
For the collection of all items outside of the city we will observe due 
diligence in endeavoring to select responsible agents, but will not be 
liable in case of their failure or negligence, nor for the loss of items 
in the mail, nor for employing a circuitous route of collection, nor 
for sending direct to the bank upon which item is drawn.” 


Upon receipt of the check in controversy the defendant bank, in ac- 
cordance with its uniform custom and practice, acknowledged receipt 
thereof by means of a receipt containing the provision hereinabove set 
forth. The evidence clearly shows that the defendant bank in for- 
warding the check to the First Natoinal Bank of Fargo followed the 
usual custom, and did exactly what the plaintiff might ‘reasoriably have 
expected it to do. In fact, the vice president of the plaintiff bank in 
his testimony expressly admitted that the defendant bank had not 
violated any custom or usage of banking in so forwarding the check. 

The Blaisdell-Bird Company brought suit against the plaintiff, and 
recovered judgment. The plaintiff thereupon brought this action. 
The case was tried by the court without a jury, and resulted in a judg- 
ment in defendant’s favor for a dismissal of the action: Plaintiff has 
appealed from the judgment and from the order denying its motion ‘for 
a new trial. : pe ey ie, 

In this country there are two conflicting theories as to the liability 
of banks which undertake the collection of commercial paper at a dis- 
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tance. One has become known as the “New York Rule,” and the other 
as the “Massachusetts Rule.” Under the New York rule the first bank 
is responsible for the conduct of its correspondents and subagents as 
fully as though it had performed the entire service itself. Under the 
Massachusetts rule a bank which receives for collection out-of-town 
commercial paper is responsible only for its own negligence, and not for 
the negligence of its correspondents or subagents. Under this rule its 
duty is done when it exercises due care in the selection of a proper 
reputable sub-agent, and duly transmits the paper to such subagent. An 
extended discussion of the two rules, and a review of the different au- 
thorities supporting such, is found in Morse on Banking (5th Ed.) 
§$§ 268-287, and also in a note appended to Brown v. People’s Bank, 
52 L. R. A. (N. S.) 608. In our opinion this case does not necessar- 
ily depend upon the acceptance of either of the two conflicting rules, 
and the court is not required to express its approval of either rule. 
Both rules recognize that the extent of liability is measured by the 
terms of the contract. The real difference of opinion is with respect 
to what agreement the law implies where a bank takes out-of-town com- 
mercial paper for collection. Of course where there is an express 
agreement or understanding, the rights and liabilities of the parties 
are governed thereby. This is recognized by the different authorities 
under both rules. See Morse on Banking (5th Ed.) § 269 et seq.; 
McBride v. Illinois Nat. Bank, 138 App. Div. 339, 121 N. Y. Supp. 
1041; Id.; 163 App. Div. 417, 148 N. Y. Supp. 654; First Nat. 
Bank of Shreveport v. City. Nat. Bank, 106 Tex. 297, 166 S. W. 
689; Id., 168 S. W. 415; Sagerton Hdw. Co. v. Gamer Co., 166 S. 
W. 428; Exchange Nat. Bank v. Third Nat. Bank, 112 U. S. 276, 
5 Sup. Ct. 141, 28 L. Ed. 722. See, also, authorities collated in 
note 52 L. R. A (N. S.) p. 634. There is probably no stronger author- 
ity in favor of the so-called New York Rule than Exchange National 
Bank v. Third National Bank, supra. Yet in that case it is said: 


“And, while the rule of law is thus general, the liability of the 
bank may be varied by consent, or the bank may refuse to undertake 
the collection. It may agree to — the paper only for transmission 
to its correspondent, sal Gee Gad different contract, and become 
responsible only for good faith rer) ens discretion in the choice of an 


agent.” 


In this case the defendant was not to receive any compensation 
for making collection of the check in controversy. It was shown that 
there prevailed a general and well-understood custom among banks 
receiving collections upon outside points not to effect the collection them- 
selves, but through the agency of other banks selected by them. The 
plaintiff was well aware of the fact that the defendant accepted such 
collections only upon the condition that it would “observe due diligence 
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in endeavoring to select responsible agents,” but would “not be liable in 
case of their failure or negligence,” “nor for employing a circuitous 
route of collection.” And the defendant gave specific notice that the 
check in controversy was accepted for collection upon such conditions. 
The defendant was clearly entitled to attach such conditions te its un- 
dertaking, and no good reason can be urged why such conditions should 
be denied effect as to a party who must have understood them, and in 
effect expressed its assent to and acceptance thereof. In our opinion 
the evidence in this case shows a special agreement between the plaintiff 
and the defendant, and the rights of the plaintiff and the liabilities of 
the defendant are governed by the terms of such agreement. California 
Nat. Bank v. Utah Nat. Bank, 190 Fed. 318, 111 C. C. A. 218; First 
Nat. Bank of Shreveport v. City Nat. Bank, 166 S. W. 689; McBride 
v. Illinois Nat. Bank, 138 App. Div. 339, 121 N. Y. Supp. 1041; You- 
mans Jewelry Co. v. Blackshear Bank, 141 Ga. 357, 80 S. E. 1005. 
As it has not been shown that defendant in any manner violated the 
terms of the agreement, it follows that plaintiff has not established a 
cause of action against the defendant. 

The plaintiff also contends that the defendant is bound by the 
judgment which the Blaisdell-Bird Company recovered against the 
plaintiff. Little or no argument. has been advanced in support of this 
contention, and under the established facts, the contention is obviously 
without merit. 

It follows from what has been said that the judgment and ordez 
appealed from must be affirmed. It is so ordered. 


NOTE PAYABLE TO THE ORDER “OF MYSELF.” 


Ochsenreiter v. Block, Supreme Court of South Dakota, July 22, 1919. 
173 N. W. Rep. 734. 


The note sued on was payable “to the order of myself.” It 
was signed by the maker and then indorsed by him. The plaintiff 
purchased it for value from a person, who had obtained it by 
fraud from the maker. The court held that, while the note was 
unusual in form, it was not so unusual as to put the purchaser on 
inquiry and require him to investigate before taking the note. 
Notwithstanding the form, the purchaser was a holder in due: 
course and entitled to enforce the note against the maker. 


Appeal from Circuit Court, Day County; Thomas L. Bouck, Judge.. 

Action by L. G. Ochsenreiter against Joseph Block. From a judg- 
ment for plaintiff, and an order denying a new trial, defendant - 
peals. Affirmed. 


NOTE. —For other similar decisions see Banking Law Journal Digest: 
(Second Edition), § 412. j 
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Waddel & Dougherty, of Webster, for appellant. 

Rex W. Harris, of Webster, for respondent. 

POLLEY, J. This action is brought to recover on a promissory 
note. Plaintiff is an indorsee of the note, and claims to have acquired 
it far value and in due course, without notice. Plaintiff had judgment, 
and defendant appeals. 

A number of defenses are pleaded in the answer, that might have 
been available against the original payee of the note, but which are not 
available agairist the plaintiff, if he is in fact an indorsee in due course. 
There is no question but that plaintiff paid practically full face value 
for the note, and it is not claimed that he had actual knowledge of any 
defect or infirmity in the note. The form of the note was somewhat 
out of the usual form. It reads: “* * * I promise to pay to the 
order of myself. * * *” It is then signed by defendant, and by 
him indorsed on the back. While this is not in the ordinary form, 
there is nothing about it to excite suspicion or to put plaintiff upon in- 
quiry. It was shown at the trial that, at the time plaintiff purchased 
the note, he was only a few miles distant from defendant, and that 
telephone connections were at hand, but that plaintiff made no inquiry, 
or any attempt whatever, to find out whether the defendant had any de- 
fense to the note. But it was not incumbent upon plaintiff to make 
such inquiry. The note being negotiable in form and regular upon its 
face, plaintiff had a right to rely upon it under the law. Defendant 
alleged in his answer, and at the trial produced evidence to prove that 
the note was procured from him through fraud and false representa- 
tions. But upon this subject, the evidence was conflicting, and in the 
absence of the.instructions of the court upon this question we must pre- 
sume that the court submitted the matter to the jury under a proper in- 
struction, and that the jury found against defendant upon the facts. 
Upon the question of plaintiff’s good faith in acquiring the note, the 
trial court charged the jury that: 


“The purchaser of a promissory note cannot rely alone upon the 
fact that he has no information of any defect, defense, or defect of 
title, or infirmity in or to the same, in order to constitute him a 
purchaser in good faith, but he must go further, and show that he has 
used the means that an ordinarily prudent person would use to ascertain 
the manner in which the note was obtained from the maker. He is not 
permitted to refrain from making inquiry, but the burden is upon him 
to show that he has used the ordinary means to ascertain, whether or 
not the note is valid in the hands of the vendor.” 


If this instruction were unqualified, and correctly stated the law, 
defendant would have been entitled to a verdict under the facts in the 
case; but, upon the same subject, the court gave a further instruction, 
as follows: 
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“And further, to constitute notice of an infirmity in the instrument 
or defect in the title of the person negotiating the same, the person to 
whom it is negotiated must have had actual knowledge of the infirmity 
or defect or knowledge of such facts that his action in taking the in- 
strument amounted to bad faith.” 


This instruction correctly states the law, and, as there was no evi- 
dence to show that plaintiff had actual knowledge of any infirmity or 
defect in the note, or any knowledge to put him upon inquiry, the jury 
was warranted in finding for the plaintiff. It may be that the trial 
court regarded the last-quoted instruction as a qualification of the first, 
and the verdict indicates that this was the understanding of the jury. 

This disposes of the case, and it is not necessary to consider the 
matters involving the circumstances under which the note was executed 
and delivered to the original payee. 

The judgment and order appealed from are affirmed. 


LIABILITY OF GUARDIAN. 


In re Jiskra’s Estate, Supreme Court of Washington, August 9, 1919. 182 
Pac. Rep. 961. 


A guardian was directed by a court order to invest certain 


guardianship funds in a real estate mortgage. Instead of doing 
this he deposited the money in a bank and the bank subsequently 
failed. It was held that the guardian was liable for the amount of 
the loss. 


Application by Fred Bert, as guardian of George Jiskra, a nonresi- 
dent minor, for approval of his final account. From an order disap- 
proving the account, the guardian appeals. Affirmed. 

John T. Welsh and Fred M. Bond, both of South Bend, and John 
I. O. Phelan, of Raymond, for appellant. 

Herman Murray, of South Bend, for respondent. 

MOUNT, J. On July 25, 1907, Frank Bert was appointed guar- 
dian of the estate of George Jiskra and other minors. On the 19th day 
of December, 1912, upon application of the other minors, who had 
then arrived at the age of majority, the court entered an order requiring 
the estate of the other minors to be delivered to them, and on that 
date found that the amount due George Jiskra was $649.65, and entezed 
an order continuing Mr. Bert as guardian of George Jiskra and provid- 
ing for the investment of the money belonging to the said minor as fol- 
lows: 


NOTE.—For other similar decisions see Banking Law Journal Digest 
(Second Edition), § 408. 
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“That the balance, to wit, $649.65, be invested as follows, be put 
out at interest, with good and sufficient security, security to consist of 
real estate mortgage on property worth not less than $1,000, of which 
the title shall be perfect, the rate of interest not to be less than 6 per 
centum per annum. The payment of both principal and interest to be 
secured by said mortgage. ‘The security, before being accepted by said 
guardian, to be approved by this court.” 


Then, further along in the same order, it is provided as follows: 


“It is hereby further ordered that the balance remaining in said 
estate after the payment of said sums, to wit, the sum of $649.65, to be 
invested in interest-bearing secu-ities, under the order of this court, at 
a rate of interest not less than 6 per centum per annum; the payment 
of both the principal and interest to be secured by securities to be ap- 
proved by this court.” 


Thereafter the guardian invested this money in certificates of de- 
posit of the First International Bank of South Bend, Wash., bearing 
upon their face 4 per cent. interest, but in order to make them bear 
6 per cent. interest the difference was credited upon the principal at the 
time of the deposit. This money- remained in the bank until July 19, 
1915, when the bank failed. When the minor became of age the 
guardian made his final report showing that the sum deposited in the 
bank had been lost by reason of the failure of the bank, and asked to 
have that amount credited upon the final account. Objection was filed 
to the final account, trial was had thereon, and the court concluded that 
the loss should fall upon the guardian and not upon the ward. The 
guardian has appealed from that order. 

Appellant argues, in substance, that because he acted in good faith, 
and because the money was deposited in a bank of good repute, he ought 
not to be held liable for the loss. 

When the distributive share of the estate of this ward was placed 
in the hands of the guardian, it was placed there under a special order 
of the court directing the manner in which it should be invested, namely, 
to be secured by real estate mortgage on prope:ty worth not less than 
$1,000. It is true a subsequent part of the same order provided that 
the money should be invested in interest-bearing securities under the 
order of this court at a cate of interest not less than 6 per cent. per 
annum, the payment of both principal and interest to be secured by se- 
curities to be approved by the court. This part of the order did not 
change the order specifically defining the kind of security. So far as 
the record shows, this investment by the guardian was never approved 
by the court; and we are satisfied that, when the court made an 
order directing the guardian to invest the money in certain kinds of 
securities, and in violation of that order the guardian invested the 
money in other securities, he took his chances, and the loss must 
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therefore fall upon him and not upon the ward. There was some evi- 
dence introduced at the trial by the Judge who made the order that he 
was informed by the guardian of the investment in certificates of de- 
posit in the bank ; and appellant now argues that a nunc pro tunc order 
should be entered authorizing the investment in these certificates of de- 
posit. But we think it is plain that a conversation of the judge of the 
court with the guardian did not have the effect of modifying the order 
of the court originally made. The order as originally made was a 
signed order entered on the journal, and if the guardian desired to in- 
vest the money in some other securities it was his duty to have the or- 
der modified by a subsequent order of the court entered with the usual 
formalities. It will not do to say that a talk or conversation of a judge 
of the court may be considered as an order and entered nunc pro tunc, 
as is here requested. 

We are satisfied the trial court properly placed the loss upon the 
guardian, and the judgment is therefore affirmed. 


LIABILITY OF INDORSER WITHOUT RECOURSE. 
Miller v. Stewart, Court of Civil Appeals of Texas, June 7, 1919. 214 
S. W. Rep. 565. 


ep. 


One who indorses a promissory note “without recourse in any 
way” is liable to a bona fide purchaser of the note if the signature 


of one of the makers turns out to be a forgery. 


Action on note by J. C. Stewart and another against T. S. Stanfield 
and wife as makers and H. L. Miller as indorser. Judgment against 
indorser, and he appeals. Affirmed. 

C. S. Perkins, Jr., of Snyder, for appellant. 

M. E. Rosser, of Snyder, E. F. Smith, of Austin, and H. D. Durst, 
of Ranger, for appellees. 

CONNER, C. J. J. C. and F. L. Stewart instituted this suit 
against T. S. Stanfield and his wife, Jettie Stanfield, as makers, and 
H. L. Miller as indorser of a promissory note for $750 owned by the 
plaintiffs. In behalf of T. S. Stanfield, it was alleged that he was an 
enlisted soldier in the service of the United States in foreign lands, 
and as to him the suit was abated. Mrs. Stanfield pleaded that her 
name on the note was a forgery, and this fact being established, she 
was discharged, and there is no complaint here made of the disposition 
of the case as to the Stanfields. H. L. Miller, however, pleaded that 
he had transferred and indorsed the note to the plaintiffs “without re- 
course in any way,” and it was so shown by the indorsement and so 


NOTE.—For other similar decisions see Banking Law Journal Digest 
(Second Edition), § 464. 
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found by the jury in answer to a special issue. Nevertheless the plain- 
tiffs were awarded a judgment as prayed for, and the indorser, Miller, 
has duly appealed. 

It was shown at the trial that T. S. Stanfield was financially respon- 
sible at all times involved, and that the note was worthless without the 
wife’s genuine signature, and the question presented here is whether 
appellant is to be held as warranting the genuinenss of Mrs. Stanfield’s 
signature to the note, notwithstanding the terms of his indorsement. 
We have concluded that we cannot disturb the trial court’s judgment, 
which in effect so affirms. 


The general rule in cases of the ordinary indorsement of a promis- 
sory note “without recourse” is thus stated in 1 Daniel on Negotiable 
Instruments, § 670: 


“When the indorsement is “without recourse’ the indorser specially 
declines to assume any responsibility as a party to the bill or note; but 
by the very act of transferring it he engages that it is what it purports 
to be—the valid obligation of those whose names are upon it. He is 
like a drawer without recourse, but who is nevertheless liable if he 
draws upon a fictitious party or one without funds. And therefore 
the holder may recover against the indorser ‘without recourse’ (1) if 
any of the prior signatures were not genuine; or (2) if the note was 
invalid between the original parties, because of the want or illegality of 
the consideration; or if (3) any prior party was incompetent; or (4) 
the indorser was without title.” 


See, also, 7 Cyc. 833, and 35 Cyc. 396. 


It is not to be doubted that an indorser may by contract relieve 
himself from liability because of a want of the genuineness of the sig- 
natures to a note transferred by him, but there is no finding by the 
court or jury that on the occasion of appellant’s transfer of the note 
under consideration that he expressly declined to guarantee the genu- 
ineness of the signatures to the note. Appellant insists that this is nec- 
essarily to be implied from the broad terms of the indorsement. It is 
true that the terms “without recourse in any way” seem sufficiently 
broad to include a refusal to be bound for the payment of the note even 
though the signatures might not be genuine. But we do not think 
that this is necessarily so. Appellant himself testified that at the 
time he made the indorsement he did not have in mind the question 
of whether the signatures to the note or either one of them had been 
forged; that he just assumed that they were genuine. It was said, in 
speaking of a general indorsement by the court in the case of Bell v. 
Dagg, 60 N. Y. 528 ,and cited in 6 Ann. Digest, p. 718, that “if noth- 
ing had been said in respect to the genuineness of the note, a general 
refusal to guarantee might well have been understood as confined to the 
responsibility of the maker.” We think the implication suggested by 
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the New York decision should certainly be indulged in this case, for not 
only did appellant testify, as stated, that at the time of the indorsement 
he assumed the signatures to the note to be genuine, but one of the ap- 
pellees testified specifically that appellant, in discussing the matter of 
transfer, expressly stated that Mrs. Stanfield “signed the note.” While 
this statement was denied by appellant, we must assume that they cred- 
ited it. If so, for yet another reason, it can be said that appellant, not- 
withstanding the general terms of his indorsement, will not be allowed 
to escape liability. There was evidence sufficient to support a finding 
that appellees in good faith purchased the note, giving full value there- 
for, without any notice that the name of Mrs. Stanfield had been forged. 
It was alleged in appellees’ petition that the statement that Mrs. Stan- 
field had signed the note was an inducement to their acceptance of it, 
and to now hold that, notwithstanding the statement, appellant may in- 
voke the terms of his indorsement to escape liability, would be to give 
effect to fraud, and it is a familiar principle that fraud will vitiate any 
contract. See Young v. Barcroft, 168 S. W. 392; Wells v. Driskell, 149 
S. W. 205; Benton v. Kuykendall, 160 S. W. 438; 1 Daniel on Negoti-, 
able Instruments, § 722. 

We conclude that all assignments of error should be overruled 
and the judgment affirmed. 


POWER OF BUSINESS CORPORATION TO ACT AS 
FISCAL AGENT. 


People of the State of New York v. National Security Company, New York 
Supreme Court, Appellate Division. September, 1919. New York 
Law Journal, September 22, 1919. ‘ 


The defendant corporation was organized in 1886, under the 
Laws of New York of 1875. Its charter authorized it to transact 
the business of registrar and transfer agent of other corporations. 
It was held that the company was not deprived of the right to exer- 
cise these powers by the general trust company law of 1887, or 
by the later banking laws of 1892 and 1914, granting similar pow- 
ers to trust companies. 


Submission of controversy under the provisions of sections 1279- 
1282 of the Code of Civil Procedure. 

Charles D. Newton, attorney-general (C. T. Dawes, deputy attor- 
ney-general, of counsel), for the People of the State of New York; 
Kisselburgh & Egan (W. E. Kisselburgh, Jr., of counsel) for the de- 
fendant. 





NOTE.—For other similar decisions see Banking Law Journal Di est 
(Second Edition), § 280. 
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WOODWARD, J.—The parties agree, for the purposes of this 
action, that the plaintiff is a sovereign body, and that the defendant 
is a domestic corporation, organized under the provisions of chapter 
611 of the Laws of 1875; that its articles of incorporation were filed 
with the Secretary of State on the 19th day of October, 1886; that the 
terms of its certificate of incorporation authorize it to transact the 
business of registrar and transfer agent of other corporations, and that 
it has transacted such business from the date of its organization down 
to and including the present time. The superintendent of banks has re- 
ported to the attorney-general the fact that such business is being trans- 
acted by the National Security Company, and requested that an action 
be brought to restrain said company from continuing said business; 
and the question presented here is whether under the law the defend- 
ant is entitled to perform the duties which it is conceded it had a right 
to perform under the language of its certificate of incorporation. The 
plaintiff denies that this right exists, and the defendant insists that it 
does. 

Section 1 of chapter 611 of the Laws of 1875, under which the de- 
fendant corporation was organized, provided that “corporations may be 
organized under the provisions of this act for the carrying on of any 
lawful business except banking, insurance, the construction and opera- 
tion of railroads or aiding in the construction thereof, and the busi- 
ness of savings banks, trust companies or corporations intended to 
derive profit from the loan or use of money, or safe deposit companies, 
including the renting of safes in burglar and fireproof vaults.” The 
parties have stipulated that the terms of the certificate, filed in 1886, 
are broad enough to cover the business of registrar and transfer agent 
of other corporations, and the presumption, though of slight importance 
here, perhaps, is that the Secretary of State discharged his duty in filing 
the certificate. The acting as registrar and transfer agent of other 
corporations was not an unlawful business; it was a line of business 
which was repeatedly authorized by statute prior and subsequent to 
the enactment of chapter 611 of the Laws of 1875, and if these par- 
ticular acts were not of the essential elements of a banking, loan or 
trust company, or other excepted corporation, it would seem to follow 
that in its inception the defendant was clearly entitled to. There is no 
contention here that the defendant is violating any rights excepting 
those belonging to trust companies, and we may therefore confine the 
inquiry to the question of whether the acting as registrar and transfer 
agent of other corporations is such an essential element of trust com- 
panies as excludes it from the general grant of business powers to the 
defendant. 

Of course, no corporation within the State of New York has any 
powers except such as are specifically granted or such as are necessary 
to the powers so granted, but the fact that a trust company is per- 
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mitted by its charter to exercise some of the functions of a bank does 
not constitute it a banking institution, nor does the possession of cer- 
tain trust privileges transform a banking corporation into a trust com- 
pany (7 Corpus Juris, 881). The trust company, in matters not akin 
to banking, extends outside the monetary realm into real estate transac- 
tions, trusteeships and the conduct of property interests generally, de- 
pending, of course, upon the exact limits fixed by the statute under 
which it is organized (7 Corpus Juris, 881). But the true distinction 
is between banking institutions, loan and trust companies rather. than 
between such corporations and business corporations. One of the ear- 
liest trust companies to which our attention is called is that of the 
United States Trust Company of New York, organized under a special 
act (Laws of 1853, chap. 204), under the provisions of section 2 of 
which it is provided that “in addition to the general powers and 
privileges of a corporation * * * the corporation hereby created 
shall have power, first, to receive moneys in trust, and to accumulate the 
same at such rate of interest as may be obtained or agreed on, not ex- 
ceeding in either case the legal rate; second, to ‘accept and execute 
all such trusts of every description as may be committed to them by 
any person or persons whatsoever, or may be transferred to them by 
order of the Supreme Court or by a surrogate or by any of the 
courts of record.” 

Here is the primary and ordinary conception of a trust company: 
It is a corporation to take and administer trusts, and the Legislature 
confined its operations, aside from those belonging to corporations gen- 
erally, to two specifications; that it was clearly understood that the 
authority to act as registrar or transfer agent for other corporations 
was not incident to or involved in the powers of a trust -company is 
clearly manifest by “an act to amend an act entitled ‘An Act to Incor- 
porate the United States Trust Company of New York’” (Laws of 
1863, chap. 60), in which, after extending the powers granted in sec- 
tion 2 of the original act, provided in section 4 that “the powers of the 
said company are hereby declared to authorize it to act, and it may act 
as agent for the purpose of issuing, registering or countersigning the 
certificates of stocks, bonds or other evidences of debt of any corpora- 
tion, association, municipality, state or public authority on such terms 
as may be agreed upon.” The United States Trust Company of New 
York was a complete trust company from 1853, but it became author- 
ized to act as a fiscal agent for other corporations only by a special 
grant of power in 1863, and a like provision appears to have been in- 
cluded in various other special acts for the creation of trust companies 
prior to the adoption of chapter 611 of the Laws of 1875, which merely 
serves to emphasize the legislative understanding that, without these 
special provisions, a trust company would not be authorized to exer- 
cise such powers. 
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When the Legislature in 1875 authorized by general law the crea- 
tion of corporations “for the carrying on of any lawful business except 
banking, * * * trust companies or corporations intended to derive 
profit from the loan or use of money, or safe deposit companies” (chap- 
611), it was lawful for corporations to act as registrars or agents of 
other corporations in dealing with stocks, &c., and this lawful power 
became vested in the defendant. The fact that a like power had been 
given to trust companies did not preclude the Legislature; it had a 
right to authorize other corporations to do what it had authorized trust 
corporations to do, just as it would have had the power to authorize 
trust companies to exercise some or all of the powers of banking cor- 
porations or of insurance corporations. The inhibition of section 1 of 
chapter 611 of the Laws of 1875 was the business of banking, trust 
companies, &c.; the business corporation could not do a trust company 
business or an insurance business or a railroad business, but it could 
do any other lawful business outside of the exceptions noted. Of 
course if there had been a general act in existence specifically defining 
the powers of trust companies, with the obvious intent of confining 
certain powers to this particular kind of a corporation, there would be 
some substantial ground for the contention that all such powers were 
excluded from the powers granted by chapter 611 of the Laws of 
1875, but there was no general trust company law until 1887, a year 
after the filing of the defendant’s certificate, and this act (chap. 540 
of the Laws of 1887) gives specific power to act as fiscal agent (sec. 
21, subdiv. 3), thus excluding the idea that it would have such powers 
merely as a trust corporation in its primary conception, and it declares 
that “the words ‘trust company’ as used in this act shall include all 
trust, loan, mortgage, security, guarantee and indemnity companies or 
associations which may in any way receive moneys on deposit, but they 
shall not apply to banks of deposit and discount, nor to savings institu- 
tions” (sec. 37), and that “nothing in this act shall apply to any trust 
company heretofore chartered by special act of the Legislature and now 
existing” (sec. 37), so that a trust corporation created by special act 
and now providing for the performance of the duties of a fiscal agent 
would be excluded from the powers, just as the United States Trust 
Company of New York was without such powers until the Legislature 
amended its charter and granted such extension of its functions. 

It seems to us that there can be no reason to doubt that the defend- 
ant was originally invested with the power to act as fiscal agent, and 
we see no reason for believing that the Legislature has intended to take 
away the lawful powers of a business corporation organized under 
chapter 611 of the Laws of 1875 by its enactment of a general trust 
company law in 1887, or by the Banking Laws of 1892 and 1914. 
The Legislature, it is true, has granted the powers here under considera- 
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tion to banking and trust companies, but these banking and trust cor- 
porations would retain all of their distinctive features if these powers 
were withheld, just as a railroad corporation would still be a railroad 
corporation if the Legislature permitted it to transact some or all of 
the business of a trust company or a banking institution. It has been 
found convenient for trust companies, as defined in the statute, to have 
the power to act as fiscal agents of other corporations, but no reason 
suggests itself why this same power might not be vested in a business 
corporation under the Act of 1875, or at present if the Legislature 
should so provide. The Banking Law of 1914 (chap. 369) does not 
purport to repeal or modify the Act of 1875, under which the defendant 
was organized, and we are clearly of the opinion that the grant of 
power to the defendant has not been taken away merely because the 
Legislature subsequently concluded to vest a like power in trust cor- 
porations. 

If a business corporation should attempt to take on such a powez 
today a different question would be presented (report of Attorney-Gen- 
eral, 1912, vol. 2, p. 187), but it is one thing to hold that the Banking 
Law of today excludes the right to exercise powers vested in a bank- 
ing corporation and quite another to hold that a corporation organized 
under the Act of 1875, and exercising its powers without question 
during all that time, may be denied the right to continue to exercise 
the powers enumerated in its charter, simply because the Legislature 
has seen fit to vest a like power in trust companies. We find no 
intimation of any such intention on the part of the Legislature. A trust 
company, as that language was used in 1875, did not involve the idea 
of an inclusion of fiscal powers in the absence of express legislative 
grant ,and a corporation, which has been doing business involving the 
exercise of these powers for nearly a half a century without questioning, 
ought not to be embarrassed in its transactions by any forced construc- 
tion of the law. 

There should be judgment in favor of the defendant. 

All concur. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, rote, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the trans- 
action out of which the question arises. 


NEW YORK INCOME TAX LAW. 


Nortu Caroiina, September 8, 1919. 






Editor, Banking Law Journal: 

Dear Sir: Will you please let me know if the decision in the Yale & Towne 
Manufacturing Company vs. Comptroller of State of New York, in reference 
to the recent income tax law of the state, applies to an individual living in an- 
other state than New York, who is the holder of stocks and bonds of a New 
York corporation. In other words can a New York corporation deduct the 1% 
tax on the non-resident? 


Assistant Trust OFFIcer. 


Answer: The decision in Yale & Towne Mfg. Co. v. Travis does 
not hold that the New York Income Tax Law is unconstitutional in re- 
quiring 1% to be withheld from income payable to non-residents. In 
his opinion Judge Knox states: “The witholding of any sum from the 
salaries of non-residents is objected to, inasmuch as there is no with- 
holding from residents. Assuming the power to lay a tax upon non- 
residents based upon personal service, this feature of the act, I am in- 
clined to think, is not necessarily fatal to its validity. It is the law, I 
think, that not only must the final purpose of the law be considered, but 
the means of its administration—the ways it may be defeated. As to 
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this feature of administration, I believe that some classification between 
residents and non-residents may with propriety be made.” 

The decision holds that the statute is unconstitutional in so far as it 
denies to non-residents the right to make certain deductions, which resi- 
‘dents of New York are permitted to make in ascertaining taxable in- 
come. 

With reference to withholding, the statute does not require or 
authorize a New York corporation to withhold 1% of the amount of 
dividends on stock or interest on bonds payable to non-resident stock- 
holders or bondholders. 

Section 366, subd. 1, of the act provides as follows: “Every with- 
holding agent shall deduct and withhold two per centum (error, cor- 
rected by regulation to one per centum) from all salaries, wages, com- 
missions, gratuities, emoluments, perquisites and other fixed and de- 
terminable annual or periodical compensation of whatever kind and in 
whatever form paid or received, earned for personal services and tax- 
able under this article, of which he shall have control, receipt, custody, 
disposal or payment, if the amount paid or received or to be paid or 
received in any taxable year on account of any individual equals or 
exceeds one thousand dollars, unless there shall be filed with the with- 
holding agent, before the time when he is required to make return and 
payment thereof, a certificate in such form as shall be prescribed by the 
comptroller to the effect that the person entitled to such salary, wage, 
commission, gratuity, emolument, perquisite or other compensation is a 
resident and setting forth his residence address within the state.” 

And Article 263 of the Rules and Regulations of the State Comp- 
troller states that “only income earned for personal services is subject to 
deducting and withholding.” 

So it seems clear that a New York corporation should not withhold 
1% from the amount due non-resident holders of its bonds or stock. 


DISCLOSURE OF BANK BALANCE. 
Mississipr1, August 26, 1919. 
Editor, Banking Law Journal: 
Dear Simm: Can a Government Revenue Agént make a bank tell how much 
a certain person had on deposit at the time of death? 
Yours very truly, 
Assistant CASHIER. 


Answer Section 410 of the Federal Revenue Act of 1918, which 
refers to the tax on estates, provides as follows: 

“Whoever fails to comply with any duty imposed upon him by sec- 
tion 404 (returns to be made by executors), or, having in his possession 
or control any record, file or paper, containing or supposed to contain 
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any information concerning the estate of the decedent, or, having in his 
possession or control any property comprised in the gross estate of the 
decedent, fails to exhibit the same upon request to the Commissioner 
or any collector or law officer of the United States, or his duly author- 
ized deputy or agent, who desires to examine the same in the perform- 
ance of his duties under this title, shall be liable to a penalty of not 
exceeding $500, to be recovered, with costs of suit, in a civil action in 
the name of the United States.” 


LEGAL TENDER. 


Mississipri1, Aug. 26, 1919. 
Editor, Banking Law Journal: 
New York, N. Y. 
Please advise me what is the largest amount of nickels and dimes that a 
bank can pay to one person? 
Assistant CASHIER. 


Answer: Dimes are legal tender to the extent of ten dollars and 
nickels to the extent of twenty-five cents. 

Section 6573 of the U. S. Compiled Statutes (1916) provides that, 
“The present silver coins of the United States of smaller denomina- 
tions than one dollar shall hereafter be a legal tender in all sums not 
exceeding ten dollars in full payment of all dues public and private.” 

Section 6574 provides that the minor coins of the United States 
shall be a legal tender, at their nominal value, for any amount not ex- 
ceeding twenty-five cents in any one payment. 


STOLEN BOND. 


Mississipri, Sept. 9, 1919. 
Editor, Banking Law Journal: 

Dear Sir: The Miss. Negotiable Instruments Act Section 57 says that “A 
holder in due course holds the instrument free from any defect of title of prior 
parties, etc.” Do you construe that to mean that if a bank should buy a Liberty 
Bond in good faith and it was afterwards found out to be stolen property that 
the bank could still hold the bond? 

Assistant CASHIER. 


Answer: The provisions of the Negotiable Instruments Law apply 
to Liberty Bonds. A coupon bond, payable to bearer, whether issued 
by a corporatoin, or by a municipality or by the government, has all the 
qualities of negotiable paper (unless there is some clause in the bond 
which renders it non-negotiable) and is properly treated as such. So 
a person, who purchases a Liberty Bond, before maturity, for value 
and without notice of the fact that it had been stolen, would obtain 
good title to the bond. 





PENSIONS AND PROFIT SHARING 
By E. D. Hulbert 


Chairman Executive Committee, Trust Company Section, and President 
Merchants Loan & Trust Company of Chicago 


At a recent dinner, attended by 465 officers and employees of 
the combined First Wisconsin National Bank and Trust Company of 
Milwaukee, President Oliver C. Fuller, in speaking on “Service,” 
sounded the keynote of co-operation between employer and em- 
ployee in the following words: 

“My salutation may cause some of you to wonder where the line 
is to be drawn between employees and managers. Let me say at 
once that I do not intend to draw any line. If line there must be it 
will be drawn by each and everyone for himself or herself, as the 
case may be. 

“Solomon said: ‘Seest thou a man diligent in his business, he 
shall stand before kings.’ The days when men must kneel in the 
presence of kings have passed away, but diligence and integrity are 
as requisite today to the development of that high character and the 
attainment of that high position which entitle a man to recognition 
as a leader of men, as they were requisite in the days of King Solo- 
mon to entitle a man to stand before kings. 

“In this great free country of ours, where every man and woman 
may be king or queen of his or her own domain and need bow the 
knee to none except Almighty God, and bare the head only to the 
Stars and Stripes, symbol of our freedom and independence, the only 
limit to the height any man may attain is the limit of his own energy 
and ambition. 

“Let me assure you here and now that in the First Wisconsin 
National Bank—and whatever I say of the bank applies with equal 
force to the trust company—diligence and integrity will be recog- 
nized and rewarded, and the employee who combines these qualities 
with initiative and intelligence may class himself and, in due season, 
will be recognized as part and parcel of the management. 

“It is the desire, and indeed will be the duty, of the officers to 
encourage every employee to do his level best to advance the in- 
terest of the bank, and to recompense, in due time, every man or 
woman in its employ who gives to the bank the best that is in them, 
to the end that it may succeed and prosper. You may rest assured 
that as the bank prospers everyone who has contributed toward that 
prosperity will prosper with it. 

“You may wonder why I speak of the success of a bank whose 
resources are over one hundred million dollars, as if there might be 
any doubt of its success. Let me remind you that mere bigness is 
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mot the measure of success. The true measures of success are serv- 
aces and progress. 


“In this rapidly growing country no institution, however big it 
may be, can afford to stand still. When everyone else is moving 
forward the man who stands still is relatively moving backward, and 
so with a bank or any other business. 


“The expansion of a banking business is brought about in three 
principal ways: By the natural growth and increasing wealth of the 
community in which it does business; by mergers or consolidations 
with other banks; and last, but not least, by offering to its cus- 
tomers such excellent service and facilities as to attract the attention 
and business of additional customers. In other words, by efficiency. 
Now efficiency alone may cover a multitude of sins, but, neverthe- 
less, efficiency is the handmaiden of success. 


“In many lines of industry inefficiency of labor is the greatest 
problem we have to face in this country, but there is no earthly 
reason in a bank, however large, there should not exist the highest 
degree of efficiency and the very best quality of service rendered to 
the bank itself and to its customers.” 

In closing his address President Fuller added: “Let me assure 
you, one and all, that the door of the president’s office will always 
be open to any employee who comes, either to seek or offer advice, 
and the man who comes with a helpful suggestion, be he officer or 
clerk, will be doubly welcome.” 

That there is a growing pride among banks and trust com- 
panies throughout the country to “go and do likewise” is evidenced 
by the stimulus given to the formation of pension funds, profit-shar- 
ing systems, death benefits, group insurance and saving and thrift 
funds, as well as the establishment of clubs with well-fitted rooms, 
libraries, restaurants and social and health-building diversions. 

The results from an economic standpoint have been far-reaching, 
while the development of initiative and greater incentive have been 
factors of proved value, not only to the institution but to the in- 
dividual, through the promotion of his moral, physical and material 
welfare. 

While it is true that institutions in the older sections of the 
country have given more attention to the development of this work, 
it cannot be said that banks and trust companies in the more newly 
developed regions have overlooked the benefits resulting from leader- 
ship in these activities. 

A Boston bank in writing upon the subject of pensions states: 

“Pensions shall only be given by the bank to clerks under the 
grade and salary of assistant cashier except in special instances to 
be determined by the full board of directors. They shall only be 
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given to clerks who have served faithfully fifteen consecutive years 
before retirement. 

“The amount of the pension shall be thirty per centum of the 
salary being paid to the pensioned clerk at the date of his retire- 
ment. Clerks who are entitled to pensions, as above provided, may 
retire and receive pensions upon arrival at the age of sixty years. 

“All clerks must retire from the service of the bank upon arriv- 
ing at the age of sixty-five years unless requested to remain in the 
service of the bank by the directors. Terms of service in other 
banks absorbed by this institution will be considered for the pur- 
pose of pension as having been served in this bank. 

“The board of directors may deal with special cases of pension from 
time to time, as they may see fit. 

“The above provisions are not obligatory on the board of di- 
rectors, who reserve a right to withhold any pension for any reason.” 

Extracts from the pension plan of a New England trust com- 
pany follow: 

“That two and one-half per cent be deducted monthly from the 
salary of each employee and paid to the trustees of the fund, and 
that a like sum be paid over by the trust company, a separate record 
to be kept of each employee’s fund showing his contributions and 
an annual compound interest credit, based on the amount of interest 
earned on the total reserve fund during each calendar year. An ac- 
count also to be kept of all contributions by the trust company with 
interest credit as above. 

“The trust company shall make up all deficiencies of the fund. 

“That the monies contributed to the fund by the employees and 
by the trust company, and the interest accruals thereon, as above 
provided for, shall be combined in a general fund to be invested by 
the trustees in such interest-bearing securities or otherwise as they 
in their judgment may determine best; such securities to be kept 
by them in a separate safe-depdsit box to which they alone shall 
have access. Any bank balances to stand in their names as such 
trustees. 

“Employees shall be retired upon reaching sixty-five years of 
age, and may be retired at any time after reaching sixty years of 
age at their own request, or by request .of the trust company.” 

That the group insurance plan is popular in New Jersey is indi- 
cated by the replies from institutions in that state; while the pen- 
sion fund, as indicated in the correspondence with Philadelphia com- 
panies, is the prevailing method used in the Quaker City. One of 
the oldest banks in Philadelphia makes the following statement: 

“This bank has had for many years a pension fund, left entirely 
to the discretion and disposition, both as to making investments and 
disposing of the income, of the president and cashier, in trust. 
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“Apparently so far—for more than forty years—it has worked 
out satisfactorily to all concerned.” 

Another institution in the same city, which is a leader in point 
of age as well as assets, summarizes its plan as follows: 

“Under the death benefit fund the beneficiary of any employee 
will receive one year’s salary on the death of the employee. 
The pension system provides that any employee who serves with this 
bank for twenty-five consecutive years may, by action of the board 
of managers, be retired on half pay.” 

Although in its general features the plan adopted by another 
company in Philadelphia is similar to those described above, certain 
extracts from the system as given herewith are of peculiar interest: 

“The purpose of the establishment by the board of directors of 
a system of pensions is to encourage persistency of service and to 
reward those who give the productive years of their life to the serv- 
ice of the company, and who, by reason of advanced age, or by reason 
of permanent or continued incapacity because of sickness, are pre- 
vented from performing regular and competent service. 

“Desiring to maintain direct personal relations with all retired 
employees, and in order that such retired employees may personally 
enjoy the benefits of the allowances, no assignment or attachment of 
pensions will be permitted or recognized by the board of directors. 

“The adoption of this plan of granting pensions, by the board 
of directors, shall not be held or construed as giving to any em- 
ployee a right to be retained in the service of the company, or any right 
or claim to any pension, and the company reserves, unaffected by any 
allowances, its rights and privileges to discharge any employee when 
the interests of the company may so require, without liability other 
than for salary or wages due and unpaid, or to make such changes or 
amendments hereto, from time to time, as they may deem expedient.” 

“A Plan for Accumulating and Distributing Bonuses to Em- 
ployees,” in operation in a trust company in central Pennsylvania, 
contains several interesting economic features, as follows: 

“Old employees leaving and new employees entering the serv- 
ice of the company to have their pro rata shares. 

“After net earnings equal to 10 per cent of the capital stock 
are set aside for dividends and surplus, a bonus based on the follow- 
ing items is to be set aside for the employees: 

“(a) Net earnings—1l per cent of the net earnings. 

“(b) New patrons—5SO cents for every approved new patron 
opening a checking account. 

“(c) Accuracy in accounting—$1 for every “O K” daily settle- 
ment. 

“Bonus to be distributed as follows: 
“1. One-third of bonus to be distributed in the ratio of salaries. 
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“2. One-sixth to be distributed in the ratio of approved new ac- 
counts secured by every employee, reclamation of a lost patron to 
be counted equivalent to securing three new patrons. 

“3. One-sixth to be distributed in the ratio of new trusts se- 
cured by every employee. 

“4. One-sixth to be distributed in the ratio of farm stock sale 
notes secured by every employee. 

“5. One-sixth to be distributed in the ratio of discoveries of 
latent or new earning ability.” 

A trust company in Delaware adopted in 1913 a pension system 
which has proved highly satisfactory. The outstanding charac- 
teristics are briefly as.follows: (1) Amount of the pension to be 1 
per cent of the average annual salary of the employee for the ten 
years immediately preceding his retirment; (2) the maximum amount 
allowed to be 50 per cent of such annual salary; (3) age of the pen- 
sioner to be seventy years, with twenty years of service to his 
credit. 

Banks and trust companies in New York City, on account of 
their greater age, have naturally been the leaders in this movement. 
The board of directors of one of the largest national banks in 1912 
passed a resolution establishing a system of pension “as an en- 
couragement to persistency of service and as a reward to those 
who have given the productive years of their life to the service of 
the bank. and retire, or are retired, therefrom.” In addition to certain 
features already covered in the plans previously presented, the 
resolution includes the following: 

“Resolved, That hereafter the bank shall, upon the death of any 
officer or clerical employee in active service, pay to the widow or 
children, him or her surviving, or to any other person or persons 
who, in the opinion of the board of directors, are solely or principally 
dependent upon his or her salary for support, an amount to be de- 
termined upon the following basis: 

If death occurs within the A sum equal to 
Ist year of service 2 months’ salary 
2d “ce “ “ee 
3d v 
4th 
Sth 
6th 
7th 
8th 
9th 

10th 

11th 

12th 
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“After the twelfth year of service a sum equal to 24 months’ 


salary, not exceeding in any case, however, the sum of $10,000. 

“Resolved, That the two foregoing resolutions, while indicating 
the present attitude and intentions of the board of directors in 
reference to the payment to the official and clerical employees of the 
bank of pensions and of certain death benefits or gratuities, are not 
to be understood or construed as ever constituting in any respect 
a contractual relation between the bank and any such employees, 
but, on the contrary, the directors shall have and hereby reserve to 
themselves entire freedom in their discretion, at any time they may 
see fit, to annul, amend, modify or add to any of the provisions or 
conditions in the said two resolutions contained.” 


A large trust company in New York has established two funds, 
the feature of which is that employees other than officers receive 
part of their additional compensation before any allowance is made 
for divdends or interest, and part after such allowance has been 
made. The purpose of having two funds is to provide through the 
first one that the employees shall be assured of a uniform payment 
of additional compensation, even in years in which the officers may 
receive nothing in addition to their salaries; and through the second 
fund that in prosperous years the employees shall have the increased 
share in the prosperity of the company. The amounts to be dis- 
tributed annually under this plan to officers and employees as addi- 
tional compensation for services rendered to the company is to be 
computed as follows: 


“1. There shall be set aside for distribution to employees (not 
officers) an amount equal to 3% per cent of the net earnings for the 
year, which shall be distributed among them pro rata in the manner 
hereinafter provided. The ‘net earnings’ for the purposes of this 
plan shall be so much of the gross earnings, receipts and credits 
of the company’s business for the year as shall remain after de- 
ducting all expenses incurred in the conduct of the business, including 
taxes, interest and other purposes and all loss, depreciations, charge- 
offs or reservations created for any purpose as entered upon the 
books of the company for the year, but before payment of dividends. 
The determination of such net earnings by the board of directors 
shall be final and conclusive. 


“2. After deducting from such net earnings the amount to be 
set aside as provided in the preceding paragraph, and also an amount 
equal to 10 per cent of the stockholders’ money invested in the 
company, as determined by the average amount of capital, surplus 
and undivided profits shown on the books at the end of each month, 
during the year, a further sum shall be set aside equal to one-fifth 
of the net earnings as so reduced. This second fund shall be dis- 
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tributed as follows: Forty per cent among employees not officers; 
40 per cent among senior officers chiefly responsible for the pro- 
duction of business and the conservation and management of the 
company; 20 per cent among other officers.” 


The employees’ share of this fund, together with the entire 3% 
per cent fund previously mentioned, is to be distributed pro rata 
under suitable regulations. 

A trust company in Pittsburgh states that in addition to taking 
out group life insurance for its employees, it also maintains a club, 
which has been found to be extremely helpful “in promoting a 
spirit of cooperation and good fellowship.” 

Another large eastern trust company has adopted a profit- 
sharing plan based upon: 

a. A percentage of the amount of net earnings of the company. 

b. The respective salaries of the officers and clerical employees. 

c. The respective length of service of officers and clerical em- 
ployees. 

“The fund to be distributed shall be derived from the net earn- 
ings of the company in excess of an annual rate of 7 per cent on the 
combined capital, surplus and undivided profits of the company and 
from the dates of any increase thereof arising out of cash subscrip- 
tions of the shareholders as such net earnings shall be fixed and de- 
termined. Out of each $100,000 or a portion thereof of said excess 
earnings, $20,000 shall be set aside for the distribution fund.” The 
salary of each officer and clerical employee is taken as the basis 
for arriving at the amount of his or her share of the fund and is to be 
modified by the length of service of such officer or clerical employee. 

An employees’ savings and profit sharing plan inaugurated by a 
Chicago bank has some interesting features. It provides that subject 
to some restrictions employees may contribute 5 per cent of their 
monthly salaries and the bank will contribute 5 per cent of its net 
earnings to a fund held by trustees, who will invest the money and 
have general administration of its benefits subject to the approval 
of the executive committee of the bank. There are some compulsory 
features, which require the improvident to save money. Contribu- 
tions to the fund are as follows: 


1. Employes pay in not less than 2 per cent and not more than 
5 per cent of their salaries, and in any case not more than $200 per 
annum. 

2. The bank pays in 5 per cent of its net earnings. 

It has been stated recently by the bank that in the working out 
of this plan the employees’ interest in the fund has been found to 
be considerable larger than had been originally estimated. In actual 
practice it will enable the employee upon retirement after 15, 20, 25 
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or 30 years to purchase a sufficient annuity for protection in old age. 

A large national bank in Chicago maintains a pension fund con- 
sisting of an initial contribution made by the bank and regular con- 
tributions of 3 per cent of the annual salaries of the employees in 
semi-monthly instalments. Pensions become effective after the em- 
ployee has served fifteen years or more and has reached the age of 
sixty years. 

The number of other pension funds established by banks and 
trust companies throughout the United States is astonishingly large, 
but in the main they all follow the general lines of those already 
mentioned. In addition, a great many institutions have been liberal 
with bonuses, others operate their own restaurants for the feeding 
of the officers and employees, while the maintenance of clubrooms, 
libraries, etc., has become almost a commonplace. The president of 
a well-known bank has been heard to remark that he was more 
interested in the welfare of his employees than he was in dividends 
to the stockholders. 

And so it goes in the ethics of the modern bank and trust com- 
pany—the words “pension fund,” “welfare work” and similar terms 
convey nothing in the slightest degree savoring of charity, but on 
the contrary, such institutions designed for the well-being of em- 
ployees have been found of the highest value in increasing and main- 
taining the morale of the force, which in turn reacts favorably on 
the bank in the shape of better and more faithful service and 
greater profits. 





THE ST. LOUIS CONVENTION 


Report of the General Secretary. Fred E. Farnsworth. 
New York, September 15, 1919. 


To the American Bankers’ Association. 

GENTLEMEN: In accordance with the requirements of the constitu- 
tion, I submit herewith a report of the progress of the American 
Bankers’ Association during the fiscal year commencing September 1, 
1918, and ending August 31, 1919, together with such other matters as 
pertain to the office of General Secretary of the Association. 

Speaking broadly, the Association is to be congratulated on having 
enlarged its points of contact with national affairs during the past 
year, as a result both of committee work and the efforts of its officers. 
Further, in carrying out a new policy of field work, closer and moze 
cordial relations have been established with state bankers’ associations 
and other organizations; problems involving relations between national 
and state chartered institutions have been put in a fair way of amicable 
adjustment; and last but not least, our membership has passed the 
20,000 mark, bringing so much nearer the day when membership in the 
American Bankers’ Association will become unanimous throughout these 
United States. 

With the Association, as with the nation and the whole world, we 
are passing through a period of readjustment and reconstruction in 
which time and patient, painstaking endeavor are essential to the solu- 
tion of the problems confronting us. 


Fretp Work. 


One of the most important accomplishments of the year was the 
carrying into execution of a plan of field work by utilizing the mem- 
bers of the executive staff in the general offices at New York. This, 
in turn, required close study by the Office Conference, a semi-monthly 
gathering which has proved its value many times. Under the direc- 
tion of the Office Conference, and with the approval of the Administra- 
tive Committee, the several section secretaries and department heads 
were assigned to attend state conventions, the schedule being arranged 
with a view to securing maximum representation at a minimum of ex- 
pense. In cases where we were informed that the convention would 
be attended by the President or Vice-Presidents, no representative was 
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sent from the central office. By this method, and without duplication or 
undue expense, the American Bankers’ Association has been represented 
at the conventions of thirty-five bankers’ associations. There is no 
doubt that the results have been highly beneficial; a direct contact has 
been established with all these state associations, in numerous cases the 
membership has been increased through better understanding of the 
scope of A. B. A. work, and in general it may be said that the plan has 
justified every expectation and should be continued. 


Tue State BANKs. 


At the spring meeting of the Executive Council of the Association 
last May, steps were taken which resulted in the formation of a con- 
ference committee on which were representatives of state chartered 
institutions, including representation from the Trust Company Section, 
State Bank Section and Savings Bank Section. Out of this conference 
and the spirit of co-operation which it typifies has come a better under- 
standing of the needs of the state institutions and all differences, real 
or imaginary, between them and their national brethren are rapidly dis- 
appearing, if, indeed, they have not already done so. 


WASHINGTON OFFICE. 


During the past year the National Bank Section, acting under in- 
structions from its Executive Committee, established a branch office 
of the section at Washington, D. C. It is located in the Southern 
Building and is in charge of Major Frederick W. Hyde, secretary of 
the National Bank Section, who divides his time between the New 
York and Washington offices. It is a pleasure to say that in the short 
time since its establishment the Washington office has rendered excellent 
service, both to members and to officers. The success of this move 
has led to a desire for a similar service on the part of the State Bank 
Section and I understand that steps to this end are now in contempla- 
tion. 


Executive CounNcIL. 


The spring meeting of the Executive Council was held at White 
Sulphur Springs, West Virginia, May 19, 20 and 21 and a compre- 
hensive report of its deliberations was published in the June JourNAL. 
The high percentage of attendance and the close attention given to the 
business of the Association are sufficient evidence of the value and im- 
portance of these meetings. 

When the new Council meets as constituted at present, for organ- 
ization after the adjournment of this Convention, it will comprise 36 
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members in the one-year class, 36 members in the two-year class, 
35 members in the three-year class ,and 22 ex-officio members, making 
a total of 129. This is an increase of seven over last year. In 
Arizona, the membership of the Association was increased to 100, thus 
entitling that state to an independent representation on the Council, but 
the election for this additional member cannot be made until the con- 
vention of the Arizona Bankers’ Association to be held November 3-4. 
In Nebraska, the membership was increased to allow for an additional 
representation on the Executive Council, but the election for this extra 
member cannot be made until the next convention of the Nebraska 
Bankers’ Association. In Oklahoma, the membership was increased to 
allow for an additional representation on the Council, but the election 
for the extra member cannot be made until the next convention of the 
Oklahoma Bankers Association to be held in May, 1920. When these 
three elections have been made, the grand total of membership on the 
Executive Council will be 132. The other seven states that increased 
their membership to allow for an additional member on the Executive 
Council are: California, Colorado, Indiana, Iowa, Kansas, Minnesota 
and Pennsylvania. 


Analyzing the increase in membership by states, we find that Penn- 
sylvania comes first with 101 new members, a total of 1,112; Okla- 
homa is second with 99 new members, a total of 713; Iowa stands third 
with 97 new members, a total of 1,100; Missouri is fourth with 67 
new members, a total of 813; Texas is fifth with 61 new members, 
a total of 789; Minnesota is sixth with 56 new members a to- 
tal of 731; Nebraska is seventh with 54 new members, a total of 712; 
then comes South Dakota with 43, a total of 462; Kansas and New 
York with 39 each, a total of 908 and 1,139 respectively ; North Caro- 
lina with 37, a total of 338; Illinois with 31, a total of 1,176; and 
Montana with 30, a total of 381. 

As last year, Illinois stands first in the membership of the Associa- 
tion with 1,176; New York is second with 1,139; Pennsylvania is third 
with 1,112; Iowa is fourth with 1,100; Kansas is fifth with 908; Mis- 
souri is sixth with 813; Ohio is seventh with 793; then follows Texas 
with 789; Minnesota with 731; Oklahoma with 713; Nebraska with 712; 
and California with 707. 

Alaska and the District of Columbia enjoy the distinction of hav- 
ing every bank a member of the Association; Nevada has only two 
non-members; Arizona and Rhode Island three non-members each; 
Delaware 6 and New Mexico 8. 


The increase in Association membership through the efforts of the 
various Sections and officials of the Association by applications known 
to have been received through their labors for the fiscal year ending 
August 31, 1919 (14 new members and over), is as follows: 
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Sections of the Association (of which the National Bank Section 
secured the largest number) 102. 
L. A. Andrew, State Vice-President for Iowa, with the assistance 
of the A. B. A. Membership Committee in his state, of which 
he is Chairman; also the County Chairmen.................. 80 
Harry J. Haas, vice-president First National Bank, Philadelphia, 
with the aid of Messrs. F. F. Brooks, B. M. Marlin, A. C. 


ee OE I, De cc dcndnncescsesccovosecsasees 64 
E. P. Gum, secretary Oklahoma Bankers’ Association............ 32 
H. A. McCauley, State Vice-President for Oklahoma and Chair- 

man of the Membership Committee for Oklahoma.......... 23 
M. Plin Beebe, State Vice-President Elect for South Dakota.... 17 
Cliff W. Gress, member Executive Council for Minnesota ........ 14 
Jas. A. Gray, vice-president Wachovia Bank & Trust Co., Winston- 

CE ee eee ee nk eahaibeliie 14 


The known credit for the greatest individual accomplishment in the 
membership campaign for the year belongs to Mr. H. J. Haas, vice- 
president First National Bank, Philadelphia, who secured 48 applica- 
tions. 


SECTIONS. 


The year just closed marks the first in which the sections have been 
represented on the Administrative Committee of the Association. The 
results secured certainly justify the action of the convention last year 
in adopting the amendment which made this innovation possible, for 
never before has there been such team work, harmony and co-operation 
among the sections. And in this connection I believe it is appropriate 
at this time, at the close of my twelfth year of service to the Associa- 
tion, to pay a well-deserved tribute to the work of the Administrative 
Committee, upon which have been thrown for solution by the Council 
as well as the Convention, many thorn-covered problems, most of which 
involved possibilities of all kinds of trouble. There are more men 
now on the Administrative Committee than at any time since its 
creation, but through its very nature this committee is bound to have 
thrust upon it many onerous duties which are not always understood. 
I bespeak for this committee, therefore, the appreciation which it so 
richly merits at the hands of this convention. 

Inasmuch as the several sections will present full and detailed re- 
ports to you through their accredited officers, it is not necessary for 
me to enlarge on their work. All have given this year an unusually 
high degree of service to their respective members. Through the resig- 
nation last winter of Jerome Thralls, secretary of the Clearing House 
and National Bank Sections, the secretarial work of those two sections 
was separated. Major Frederick W. Hyde, of Jamestown, N. Y., was 
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made secretary of the National Bank Section, and Amos F. Hill, of 
Lowell, Mass., was made secretary of the Clearing House Section. 
Both of those gentlemen have acquitted themselves excellently in their 
respective stations. On September 1, this year, there became effective 
also the resignation of Milton W. Harrison, secretary of the Savings 
Bank Section. His successor is Leo Day Woodworth, whose qualifica- 
tions promise that he will measure up to his new post in every way. 


STATE SECRETARIES. 


The secretaries of the state bankers’ associations, of which there 
are now fifty—one for every state and the District of Columbia and 
Alaska—have been of constant help in certain branches of association 
work in which their co-operation is practically indispensable. The 
General Secretary has made it a point to keep in touch with these 
organizations and at every opportunity to maintain the cordial rela- 
tions that now exist between the American Bankers’ Association and 
the state associations. 


LecaL DEPARTMENT. 


During the past year, in spite of arduous legislative work, General 
Counsel Paton has been able to complete and bring out in book form 
a digest of legal opinions published by him in the JourNnaL of the Asso- 
ciation during the last eleven years. From the demand for copies of 
this book it is evident that the members are highly appreciative of the 
excellent quality of the work which Judge Paton renders. 


ProrectivE Work. 


The work of the Protective Department has been unusually heavy 
in recent months because of the widespread epidemic of burglaries and 
hold-ups. The department has acquitted itself well in the face of this 
additional responsibility and will inform you more fully of its work in 
its printed report. 


Tax Liprary. 


The Library of the Association, during the past year, has made a 
distinct place for itself along the line of Association service. Its best 
known phase, perhaps, is that which appears in the monthly JournaL 
under the title “Library Limelight,” and which has to do with furnish- 
ing books, pamphlets and miscellaneous information to inquiring mem- 
bers. 
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CoMMITTEES AND COMMISSIONS. 








































This has been a busy year for all committees. The Agricultural 
Commission has continued its splendid efforts in behalf‘ of banker- 
farmer work and is performing a task of vital service to the nation. 
The Insurance Committee continues to look after the interests of the 
members in a most important branch of their business and has done 
well in this field. The newly appointed Committee on Commerce and 
Marine has taken hold of the stupendous problems of foreign trade 
and commerce in a manner that promises results commensurate with 
the high ability of the gentlemen who compose the committee. The 
legislative committees, Federal and state, and the legislative councils, 
have been fully occupied in safeguarding the interests of the banks 
during the progress of far-reaching legislation. Throughout all the 
committee work there has been in evidence this year a spirit of energy 
and co-operation that augurs well for the continued progress of the As- 
sociation. 

FINANCES. 


Perhaps of all difficult tasks, the most onerous has fallen to the 
lot of the Finance Committee. Confronted with the necessity for find- 
ing additional revenue for the Association to enable it to meet the in- 
creased expenses due to natural growth as well as the generally higher 
cost of living, the Finance Committee at the spring meeting of the 

- Executive Council devoted a great many hours to studying the Asso- 
ciation’s needs and finally decided to recommend an increased schedule 
of dues for all members paying more than ten dollars per annum. The 
proposed new schedule has been presented to you in printed form so 
that it may be carefully studied; and when you come to act upon this 
particular recommendation it is the earnest hope of the Finance Com- 
mittee that you will bear in mind that the necessity for these increases 
vas arrived at by the gentlemen of the committee only after the most 
serious consideration, and that their recommendations merit your ap- 
proval. 

The report of the Treasurer shows a cash balance for the year of 


$1,131.81 as compared with $6,449.22 at the close of the fiscal year 
1918. 


THE JouRNAL. 





The Journat has cost the Association during the past year about 
$19,000 as compared with $35,000 the year before. In view of the high 
cost of printing, paper and all other items this is a marvellously fine 
showing and is, of course, due to the revenue from advertising, which 
for this first full year of advertising patronage amounts to $17,500. 
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Under the guidance of the Journat Committee which was appointed at 
the last Council meeting to supervise articles and advertisements, the 
JourNAL is now progressing satisfactorily and has passed out of the 
realm of controversy and criticism. Instead of complaints, we now 
receive commendation for various useful features in the Journal and 
for the generally conservative character of its policy. This happy con- 
dition is due in no small measure to the patient effort and tactful 
management of the present editor. 

It is worth noting that the cost of the JournaL to the Association 
for the past year, $19,000, represents less than one dollar per member. 
In my opinion the only thing required of us now is to develop and 
safeguard the JourNAL as one of the most valuable commercial assets 
of the Association. 

MEMBERSHIP. 


August 31, 1918 
*Erased from the rolls through failure, liquidation, consolida- 
tion and withdrawal, December 1, 1918 


Membership 
August 31, 1919, new members gained during the year .. 
*Regained members (secured from the above) 


August 31, 1919, membership 


A net increase for the fiscal year 
A net loss for the year in failures, consolidation, etc. ....128 
A net loss for the year in delinquents 


Making the actual gain in new members 


I wish to call your attention particularly to the figures just given, 
relating to the list of delinquents—those who refused to pay their dues 
for the last fiscal year. There were 165. These figures are related to 
the membership on August 31, 1918, of 19,043. It will be noted that 
the proportion of delinquents, as compared to the membership, is very 
small, which is the best evidence of the appreciation of our members 
in maintaining membership in this organization. 

While the membership in the Association is larger than ever before, 
the usual list of losses in membership by failures, consolidations and 
liquidations is small for the past fiscal year 1918-1919; this list being 128. 
While the numbers in 1917-1918 was 132 and for 1916-1917, 137. The 
total net losses, as shown in this resort, are 293. , 

The aggregate resources of our membership are estimated at $27,- 


000,000,000.00. 
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The membership and resources of the Association have increased as 


follows: 


September 
September 
September 
August 31, 
August 31, 
August 31, 
Auugst 31, 
August 31, 
August 31, 
August 31, 
August 31, 
August 31, 
August 31, 
August 14, 
August 31, 
August 31, 
August 31, 
August 31, 


Interest, on Bonds 
Interest on Bank Balances (estimated) 


Estimated Annual Dues for Fiscal Year Ending August 31 


YN HIP 
& & MEMBERS 
> Ww 


8% 


19,043 
20,214 (Estimated) 


Paid Membership 


MEMBERSHIP BY YEARS. 


Gross Loss by 


tw w Failures, Mer- 


& 


= ger, Delin- 
quents, etc. 


RSE5 


Net Loss by 


Failures, 
Merger, Delin- 


quents, etc. 


Annual Dues 


$11,606.00 
10,940.00 
12,975.00 
127,750.00 
137,600.00 
150,795.00 
162,507.00 
175,352.00 
188,934.00 
198,530.00 
213,752.50 
229,324.48 
233,915.00 
245,651.00. 
264,529.17 
302,705.00 
320,840.00 
409,380.00 
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Failures, 
Merger, Delin- 


Gross Loss by 
quents, etc. 


Failures, Mer- 
ger, Delin- 
quents, etc. 


Net Loss by 


2 MEMBERSHIP 
Bg 

= 4 

w 


os 
- 


374 
298 
405 
330 
359 
384 
924 434 
883 416 
876 308 
1,023 276 
1,105 293 


BEPSBSSESRE 


RovtinE Work. 


During the fiscal year just ended we sent out from the General 
Offices more than 625,000 letters, circular letters, Proceedings, Journals, 
etc. The following statement shows the volume of mail and express 
matter in Detail: 


Frrst-Ciass Mart. Marrer 


TO ds eet denenennenneee 
First-class mail matter other than letters, such as 
type-written lists, etc. : 


SEeconp, THIRD AND FourtH Crass Mari. MarTrer 
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Ce 


I, Aine 6s cae esieuidaaudiinkees eae 


Total A. B. A. mail matter ................ 


SECTIONS AND DEPARTMENTS. 













Total firet-clnss munil matter .....ccccccccccccccces 
Total second, third and fourth-class mail matter .. 


234,268 









ee ue ckbeneenbeweesenewee 618,358 
DED ciccek Shucbenstieenetceddedsea 6,913 





IRR acer ne ee 625,271 


In MEMoRIAM. 






















It is my sad duty to announce that Death has taken more than his 
usual toll from our ranks. Two former presidents of the Association— 
Robert J. Lowry of Georgia, and James K. Lynch of California—have 
been called to the Great Beyond. From the active membership of the 
Council we have lost only recently Elbert A. Bennett, of New York. In 
the list are included also: Nelson N. Lampert of Illinois, J. E. Fox of 
Tennessee, Albert E. Edwards of California, Walker Broach of Louis- 
iana and Charles E. Hoge of Kentucky, all former members of the 
Council; and Douglas H. Thomas of Maryland, who was first vice- 
president of the Association in 1894 and served on the Council 1895-96. 


St. Louts. 


Since the organization of the American Bankers’ Assciation at 
Saratoga Springs, N. Y., in 1875, including the present convention, we 
have held three of our annual meetings in the city of St. Louis—in 1896, 
1906 and 1919. 

The bankers of the city of St. Louis have been active and efficient 
participants in the activities of the American Bankers’ Association for 
very many years. The sixth President of the American Bankers’ Asso- 
ciation was Charles Parsons, president State Bank of St. Louis, in 1888. 
Walker Hill was President in 1899. F. O. Watts—now a resident of 
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St. Louis, Mo.—was President in 1910, and the late Charles H. Hut- 
tig was President in 1912. At the writing of this report, the present 
First Vice-President of the association is Mr. Richard S. Hawes, of St. 
Louis. 

When the Association was organized in Saratoga Springs in 1875, 
St. Louis and Missouri were well represented by delegates. St. Louis 
and Missouri have been most important factors in the history of the 
American Bankers’ Association. Its unparalleled success from its very 
inception has been largely influenced through officers of the Association 
and the members of the executive body in this city. For it was in the 
city of St. Louis that the plan germinated. 


Our conventions today are largely attended by the fair sex—our 
wives, daughters and sweethearts—and it will be gratifying for the 
women to know that women are responsbile for the organization of the 
American Bankers’ Association. The idea was inspired by the wo- 
men. In May, 1875, two tired bankers, after a long day’s work, and 
in a period, as the elder bankers will know, when the banners and finan- 
ciers of the country were wrestling with the silver question and the 
panic of ’73, and the resumption of specie payment—these two bankers, 
Mr. James F. Howenstein, then cashier of the Valley National Bank of 
this city, and Mr. E. C. Breck, cashier of the Commercial National 
Bank, were going up Olive Street, and passed the old auditozrium— 
which, I believe faced on Olive Street in 1875. As they neared that 
institution, they found a large number of ladies in the auditorium. 
They saw a sign over the door, and it said, “Women’s Suffrage Con- 
vention.” Howenstein said to Mr. Breck, “Breck, if the women can 
get together and talk over their sorrows and their troubles and what 
they are entitled to in this country, why is it that the bankers cannot 
get together at such times as these and by co-operation and organiza- 
tion accomplish what we desire at the present time, the overcoming of 
the panic and the resumption of specie payment?” Now, the idea of 
the American Bankers’ Association came from this incident, and Mr. 
Howenstein at first, no doubt, was inspired by the ladies. Mr. Howen- 
stein called a meeting of bankers in New York in May, 1875, which 
meeting was held at the Barnum Hotel. It was simply a conference 
of some of the prominent bankers, and at that meeting in New York in 
1875, a call went out for a convention, which was held in Saratoga in 
July, 1875, at which there were present 330 bankers, representing 
thirty-two states. A temporary organization was effected at that time; 
a committee appointed, and a permanent organization effected in 1876 
at the Centennial in Philadelphia. 

Mr. James T. Howenstein was the first Secretary of the organiza- 
tion. 

At the convention in 1896, our popular friend, the late Colonel 
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Lowry was elected President. The presiding officer at this convention 
was President Eugene H. Pullen, of New York City. Members of the 
Executive Council from St. Louis were Walker Hill and W. H. Thom- 
son. Breckinridge Jones was State Vice-President, and it was at this 
«convention that the American Bankers’ Association made its famous 
declaration as to the gold standard. At the close of the convention on 
‘September 25, the Association, as a body, visited Springfield, Ill., and 
the tomb of Lincoln. Several addresses were made by prominent mem- 
bers of the Association, in keeping with the occasion. 

Another prominent feature of this convention was the organiza- 
tion of the pioneer of sections—the Trust Company Section—with 
Breckinridge Jones of St. Louis as its first chairman of its Executive 
Committee. 

At the convention in 1906, the President was John L. Hamilton, 
and St. Louis was represented on the Council by Walker Hill and H. 
P. Hilliard. Vice-President from Missouri was F. W. Hixson, of Han- 
nibal, Mo. The most notable and far-zeaching action taken at this con- 
vention was the appointment of our Currency Commission, which Com- 
mission did so much important work in laying the foundation for ad- 
vanced banking and currency legislation, which resulted in the evolving 
of the Federal Reserve Act. 

St. Louis is naturally a Convention City. Its well-known hospitality 
is emphasized by the spirit in which the bankers of the community 
fully co-operate in every way possible to make a convention a success. 
This co-operation has been very helpful to me in completing the in- 
tricate details of convention week, and I want to take this occasion to 
express my great appreciation of the efforts of the local committees of 
St. Louis, and for their valuable aid in making the convention of 1919 
one long to be remembered. 

In conclusion, I wish to extend my sincere thanks to all officers, 
committee members and individual members, who by their earnest 
efforts and whole-hearted co-operation have helped to make this a most 
successful year in the Association’s history. 

Respectfully submitted, 
Frep E. FArRNsworts, 
General Secretary. 





‘“‘The Bank that Service Built’’ 


The Seaboard National Bank 


of the City of New York 
To SERVE well its patrons in all matters 
is the sincere and constant aim of this Bank 
CAPITAL 7 ~ - - - - - $1,000,000 
SURPLUS and PROFITS (earned) - $4,200,000 
DEPOSITS - - = - - - $66,000,000 


S. G. BAYNE, President . M. JEFFERDS, Asst. Cashier 
W. L. CLEVERLY, Vice President . C. FISHER, Asst. Cashier 
B. L. GILL, Vice President . D. SMITH, Asst. Cashier 

L. N. DeVAUSNEY, Vice President . I. DADSON, Asst. Cashier 

C. H. MARFIELD, Cashier . E. ORR, Asst. Cashier 


Accounts Invited 


ORGANIZED 1903 


UNION EXCHANGE 
National Bank of New York 


Member New York Clearing House 


CAPITAL and SURPLUS, $ 2,000,000.00 
TOTAL RESOURCES,  $25,000,000.00 


SYDNEY H. HERMAN, President 
LOUIS J. WEIL, Vice President GEORGE B. CONNLEY, Cashier 
FRANK E. WHEELER, Vice Pres. WILLIAM MINTON, Asst. Cashier 
ARTHUR D. WOLF, Vice President MORTON FREDERICH, Asst. Cashier 


Banks that can handle to advantage items payable in their locality 
are invited to correspond with us. 













THE BANKING LAW JOURNAL 
AMERICAN INSTITUTE OF BANKING. 


The seventeenth annual convention of the American Institute of 
Banking was held in New Orleans, October 7, 8 and 9. Approxi- 
mately 700 delegates were present. J. C. Thomson, assistant cashier of 
the Northwestern National Bank of Minneapolis and president of the 
Institute, presided. The program was particularly attractive. R. S. 
Hecht, president of the Hibernia Bank & Trust Company of New Or- 
leans, told of the tremendous possibilities of the south in an address 
entitled “The South of To-day.” W. A. Day, deputy governor of the 
Federal Reserve Bank of San Francisco, spoke on the subject of 
Greater Educational Facilities for the Institute. 

One of the outstanding features of the convention was the debate 
between Chattanooga and New York chapters on the following question: 
Resolved That: Congress co-ordinate the Merchant Marine and Rail- 
roads for the purpose of encouraging Foreign Trade. The debate was 
won by the Chattanooga Chapter, who defended the negative side. A 
symposium on practical banking problems proved particularly attractive, 
carrying as it did the subjects of Modern Bank Machinery, Social Side 
of Banking, New Business, Bank Advertising and Trust Departments. 

Two striking addresses were delivered on the closing days of the 
convention, J. Howard Ardrey, Vice-President of the National Bank of 
Commerce, New York, in his address entitled “Has the War Made Us 
Better Bankers,” summed up the great lessons which have been taught 
during the world war. F. N. Shepherd, field manager of the Chamber 
of Commerce of the United States, Washington, D. C., spoke on The 
Business Man in Commercial Organization. The keynote of his ad- 
dress was that all who live in America must be Americans. 

An entire session of the convention was devoted to the considera- 
tion of acceptances. The discussion was led by Freas Brown Snyder, 
President W. C. Hamilton & Sons, of Philadelphia, and the speakers 
were Jerome Thralls, Secretary-Treasurer of the Discount Corporation 
of New York and Robert H. Bean, Executive Secretary of the Ameri- 
can Acceptance Council, New York. 

The election of officers for the ensuing year resulted as follows: 
President, Gardner B. Perry, Vice-President, National Commercial 
Bank, Albany, New York; Vice-President, Stewart D. Beckley, As- 
sistant Cashier, City National Bank, Dallas, Texas; Members of Ex- 
ecutive Council, Harry R. Kinsey, Williamsburg Savings Bank, New 
York; Joseph J. Schroeder, National Bank of the Republic, Chicago, 
Illinois; J. H. McDowell, American Trust & Banking Co., Chattanooga, 
Tennessee; Edward J. McQuade, Liberty Savings Bank, Washington, 
D. C. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported 
to the New York Clearing House for the week ending October 11, 1918, and October 11, 


1919: 


Members of Federal 
Reserve Bank 


Bank of New York N.B.A..... 


National City Bank 

Chemical National Bank 
Atlantic National Bank 

Nat. Butchers & Drovers Bank 
American Exchange Nat. Bk.. 


National Bank of Commerce. . . 


Pacific Bank 
_ Chatham & Phenix Nat. Bank. 


Bank 
Importers & Traders Nat. Bk. . 
Bank 


National Park 
East River National Bank 


Chase National Bank 
Fifth Avenue Bank 
Commercial E 


Union Exchange Nat. Bank. . 


Nassau Nat. Bk., Brooklyn... 


Columbia Bank 


State Banks 
Not Members of Federal 
Reserve Bank 


wery Bank 
N. Y. peepee Exchange Bank. 


Discounts 
Average 
1918 


$47,534,000 
56,570,000 
28,197,000 
169,827,000 
31,625,000 


567,110,000 
83,689,000 
18,032,000 

3,211,000 

124,253,000 


406,601,000 
15,849,000 
96,375,000 

137,163,000 
44,121,000 


28,098,000 
116,141,000 
39,800,000 
201,560,000 
2,974,000 


307,947,000 


17,690,000 
5,606,000 
6,696,000 

16,502,000 


14,195,000 


15,666,000 
13,870,000 


15,387,000 

4,866,000 
20,499,000 
32,858,000 


Loans and Loans and 


Discounts 
Average 
1919 


$55,432,000 
79,071,000 
36,921,000 
162,729,000 
35,095,000 


577,968,000 
94,583,000 
20,725,000 

5,037,000 

130,799,000 


409,280,000 
21,440,000 
127,455,000 
145,720,000 
46,560,000 


44,803,000 
167,735,000 
43,534,000 
204,775,000 
10,369,000 


* 21,986,000 


372,386,000 
129,637,000 
12,350,000 
7,973,000 


414,779,000 
22,110,000 
8,520,000 
8,954,000 
18,434,000 


13,862,000 
10,429,000 
53,581,000 
105,496,000 
27,264,000 


16,917,000 
16,994,000 
19,895,000 


16,934,000 

5,238,000 
25,053,000 
59,614,000 


Legal Net 

Deposits 
verage 
1918 


$35,743,000 
52,842,000 
22,404,000 
151,839,000 
26,234,000 


581,062,000 
66,471,000 
15,391,000 

2,619,000 
92,043,000 


313,688,000 
13,491,000 
85,208,000 

132,145,000 
31,448,000 


28,578,000 
105,329,000 
25,278,000 
164,072,000 
3,285,000 


14,731,000 
145,101,000 
97,805,000 
10,325,000 
5,004,000 


285,426,000 
18,564,000 
5,375,000 
6,680,000 
15,627,000 


10,084,000 


Legal Net 
Deposits 
Average 

1919 


$39,021,000 
74,164,000 
24,365,000 
155,605,000 
26,590,000 


647,448,000 
70,595,000 
16,779,000 

3,902,000 

101,377,000 


270,647,000 


38,558,000 


35,361,000 
156,207,000 
24,781,000 
168,099,000 
11,132,000 


17,465,000 
190,922,000 
121,993,000 

12,583,000 

6,542,000 


325,762,000 
19,474,000 
7,802,000 
9,067,000 
18,628,000 


12,875,000 





